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OPINION 





RAYMOND L. DIRKS 
Asecurities analyst received from an 
insider non-public information 
about a company and selectively 
disseminated the information to in- 
vestment managers whom he knew 
were likely to, and in fact did, sell 
their clients’ holding of that com- 
pany’s securities to uninformed 
public investors. Under the cir- 
cumstances, including mitigating 
factors, analyst censured for aiding 
and abetting the managers’ viola- 
tions of the antifraud provisions. 














SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6280/January 15, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17451/January 15, 1981 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21883/January 15, 1981 


TRUST INDENTURE ACT OF 1939 
Release No. 607/January 15, 1981 


INVESTMENT COMPANY ACT OF 1940 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 746/January 15, 1981 


REVISION OF FEE SCHEDULE FOR RECORDS 
SERVICES 


ACTION: Final rule. 
SUMMARY: The Commission is revising its rule 
relating to fees for records services as reflected ina 


new service contract. The new contract replaces a 
prior contract for information dissemination ser- 
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vices that expired on September 30, 1980. As of 
October 1, 1980, the new contract provides for the 
continuance of services to disseminate filings made 
with the Commission to interested members of the 
public. 


EFFECTIVE DATE: Upon publication in the Federal 
Register. 


FOR FURTHER INFORMATION CONTACT: Edward A. 
Wilson, FOIA Officer, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D. C. 20549, 202-523-5530. 


SUPPLEMENTARY INFORMATION: A new services 
contract that includes but is not limited to the 
reproduction of public documents in the public 
reference room in Washington, D. C. and in the 
Commission’s regional office reference rooms in 
New York City, Chicago and Los Angeles was signed 
by the Commission on October 1, 1980 with Disclo- 
sure, Inc., 5161 River Road, Bethesda, Maryland 
20016. This information dissemination services 
contract is reflected in 17 CFR Part 200. The new fee 
schedule for services provided to the public is 
indicated in the following revision. For convenience, 
Appendix E—Schedule of fees for records services, 
is being reprinted in its entirety. 


Accordingly, Part 200 of Chapter II of Title 17 of the 
Code of Federal Regulations is amended by revising 
200.80e to read as follows: 


PART 200—ORGANIZATION; CONDUCT AND 
ETHICS; and INFORMATION AND REQUESTS 


§200.80e Appendix E—Schedule of fees for records 
services. 


Searching and Attestation Services. Locating and 
making available records requested for inspection 
or copying (including overhead costs): First one-half 
hour—No Fee; Each additional one-half hour or 
fraction thereof—$2.50. 


Attestation with Commission Seal (In addition to 
other fees, if any): $2.00. 


Payment for the above services must be made by 
check or money order payable to: “Treasury of the 
United States.” Address mailed payments to: 


Comptroller, Securities and Exchange Commission, 
Washington, D. C. 20549. 
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Facsimile Copies of Documents.—Facsimiles of 
public documents filed with the Commission and 
retained as hard copy records or as microfiche are 
provided by a service contractor at rates established 
by a contract between the contractor and the 
Commission. All requests for regular service 
facsimile copies should be directed to the Public 
Reference Branch, Securities and Exchange 
Commission, Washington, D. C. 20549. Requests for 
priority services may be directed to the service 
contractor, or to the Public Reference Branch. 
Requests for watching services should be directed to 
the service contractor. Cost estimates with respect 
to any regular or priority copying job will be supplied 
upon request by the Public Reference Branch. 


Copies, when authorized, will be sent directly to the 
purchaser by the service contractor unless 
attestation is requested. The purchaser will be billed 
by the contractor for the costs of the copies plus 
postage or other delivery charges, if any. Payment of 
all copying charges must be made to the contractor, 
not to the SEC, in the manner specified on the con- 
tractor’s invoice. The purchaser will be billed sepa- 
rately by the Commission for searching and attesta- 
tion services, if any, at the rates noted above. 


Paper-to-paper facsimile copies may range from 8- 
1/2” x 11” to 14” in size, regardiess of the size of the 
original, and are subject to 25% reduction to 
accommodate oversized originals if the resulting 
copies remain legible. If two or more facsimile 
copies must be made from oversized originals, the 
customer will match and join the copies and be 
billed for them at the unit page charge for each copy 
produced. If facsimile copies are to be certified by 
the SEC, the copies will have a left margin of at least 1 
inch. Fiche-to-paper blowback copies will be 8-1/2” 
x 11”, including clear 6-point bold type characters if 
the original paper that was filmed was itself legible. 


The following types of dissemination services are 
available. The stated time for delivery in each case 
begins to run only after receipt of the material by the 
contractor; if files cannot immediately be made 
available by the Commission, the time of shipment 
will be affected. The contractor maintains files of 
most materials. 


Regular service.—Hard (facsimile) copies of original 
hard copies, or from microfiche accessible to the 
contractor, will be shipped within seven calendar 
days after order and material are received by the 
contractor—each page—$0.10; Minimum charge 
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each order for regular service—$5.00. (Delivery 
costs are additional; applicable sales taxes are 
included.) 


Priority service.—Hard (facsimile) copies of original 
hard copies, or from microfiche accessible to the 
contractor, will be be shipped by 4 p.m. of the day 
following receipt of the order, exclusive of weekends 
or holidays—each page $0.35; Minimum charge 
each order for priority service—$10.00. (Delivery 
costs and applicable sales taxes are additional.) 


Watching service.—Hard (facsimile) whole copies of 
customer-specified original or originals received by 
the contractor for filming as part of the ordinary 
maintenance of the contractor’s master film file will 
be shipped by 4 p.m. of the day following contractor 
receipt of the original(s), exclusive of weekends or 
holidays—each page—$0.45; Minimum charge 
each order for watching service—$25.00. (Delivery 
costs and applicable sales taxes are additional.) 


Public reference copying facilities.—|n addition to 
the demand-order facsimile copying services 
described above, the service contractor maintains 
customer operated paper-to-paper and fiche-to- 
paper copiers in the public reference rooms of the 
Commission in Washington, D.C., New York City, Los 
Angeles and Chicago. These machines can be used 
to make immediate copies of materia! available for 
inspection in those offices at a cost of $0.15 per 
page, with no minimum charge above the $0.15 cost 
per page. (Sales taxes, when applicable, are 
additional.) The service contractor will also make 
paper copies on a highspeed fiche-to-paper copier 
from fiche retrieved by customers from filings film 
files located in the Washington, D. C. reference 
room. The onsite service is intended to provide tothe 
extent possible 5-minute demand service. The cost 
is $0.20 per page ($0.20 minimum order), plus 
applicable sales taxes. 


Subscription services and microfiche copies.—The 
contractor offers certain paper or 24X microfiche 
subscription services pursuant to the contract. The 
microfiche copies (24X reduction, 60 frames, titled 
and indexed) and paper copies are offered through a 
variety of subscription and demand order services. 
The cost of subscription services varies according to 
the type of service and volume. Packages currently 
offered on microfiche and on paper include registra- 
tion statements and prospectuses under the 
Securities Act of 1933, registration and listing 
applications under the Securities Exchange Act of 
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1934, annual reports to shareholders, definitive 
proxies and information statements, tender offers 
and acquisition reports, and filings on Forms 6-K, 8- 
K, 10-Q, 10-K, 20-F, N-1Q and N-1R, under the 
Securities Exchange Act of 1934 and the Investment 
Company Act of 1940. Subscriptions may be for 
specific documents or in various combinations and 
groupings and may be specified either by company 
name or by major stock exchanges. Arrangements 
also may be made to obtain microfiche of individual 
documents on demand. Demand-order fiche will be 
shipped by the contractor by the end of the working 
day following order receipt if master fiche are in the 
contractor’s files, at a cost of $10.00 per document; 
delivery costs and applicable sales taxes are 
additional. Finally, various indices of filings may be 
purchased on subscription from the contractor. 


The contractor supplying these services wil! supply 
information and price lists upon request. Please 
address requests for information and all orders for 
subscription services, priority and watching 
services, and microfiche copies to: Disclosure, Inc., 
5161 River Road, Bethesda, Maryland 20016; 
telephone (301) 951-1350. 


The Commission finds that this revision pertains 
only to procedurai matters and updates certain 
information contained in the present rule; it is 
therefore not subject to the provision of the Adminis- 
trative Procedure Act, 5 U.S.C. 551 et seq., requiring 
advance notice and opportunity for comment. 
Accordingly, it is effective immediately upon 
publication in the Federal Register. 


By the Commission. 


George A. Fitzsmmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 628/Jan. 15, 1981 


EMPLOYEE BENEFIT PLANS 
ACTION: Interpretive release. 
SUMMARY: The Commission has authorized the 
issuance of an interpretive release supplementing 
an earlier release which expressed the views of its 


staff on the application of the Securities Act of 1933 
to employee benefit plans. The purpose of the 
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supplemental release is to provide further guidance 
and assistance to employers and plan participants in 
complying with that Act. To accomplish this 
purpose, the release: (1) clarifies certain positions 
expressed in the prior release, (2) discusses issues 
not previously addressed, and (3) describes recent 
developments under the 1933 Act relevant to 
employee benefit plans. 


FOR FURTHER INFORMATION CONTACT: Peter J. 
Romeo, Chief Counsel, Division of Corporation 
Finance, Securities and Exchange Commission, 
Washington, D. C. 20549, (202) 272-2573. 


SUPPLEMENTARY INFORMATION: On February 1, 
1980, the Commission issued Release No. 33-6188 
(“Release 6188”) [45 CFR 8960], setting forth the 
views of its Division of Corporation Finance (the 
“staff’) concerning the application of the Securities 
Act of 1933 (“1933 Act”) [15 U.S.C. 77a et seq.] to 
employee benefit plans.! The release was intended 
to resolve much of the uncertainty concerning the 
application of the 1933 Act which had developed as 
a result of the Supreme Court's decision in /nter- 
national Brotherhood of Teamsters v. Daniel 
(“Daniel”).? 


In Release 6188, the staff invited interested 
members of the public to express their views on the 
positions set forth in the release. Further, it indicated 
a willingness to reconsider those positions if it 
received persuasive comments from the public that 
revisions were appropriate. 


The staff received 12 letters commenting on the 
release. Almost all of the letters expressed general 





‘As used in this release, the term “employee benefit 
plan” means a pension, profit-sharing, bonus, thrift, 
savings or similar plan. Thus, it generally would 
include plans described in Section 3(2) of the 
Employee Retirement Income Security Act of 1974 
(“ERISA”) [29 U.S.C. 1001 et seq.]. The term does 
not include welfare and similar plans, such as those 
described in Section 3(1) of ERISA, which do not 
involve any expectation of financial return or profit 
on the part of participating employees. 


7439 U.S. 551, 99 S. Ct. 790 (1979). In Daniel, the 
Supreme Court held that neither the 1933 Act nor 
the Securities Exchange Act of 1934 (“1934 Act”) 
[15 U.S.C. 78a et seq.] applies to a compulsory 
noncontributory pension plan. 


Volume 21, No. 17, February 3, 1981 





agreement with the views of the staff. Several, 
however, either indicated reservations about the 
staff's position on certain issues or sought clarifi- 
cation of some matters not specifically addressed in 
the release. In addition to the written commentary, 
many persons have sought the views of the staff on 
numerous other issues relating to employee benefit 
plans not discussed in the release. 


The various comments received indicate that there 
is considerable interest on the part of the public in 
receiving further guidance concerning the 
application of the 1933 Act to employee benefit 
plans. As a result, the Commission has authorized 
the issuance of this release for the purpose of 
providing additional advice by the staff on this 
subject. Among other things, the release will discuss 
issues not covered in the prior release, describe 
important developments in the employee benefit 
plan area that have occurred since that release was 
issued, and address concerns expressed by the 
persons who commented on the earlier release. 


The release is divided into four topical areas, which 
are as follows: |. Plans Subject to the Act; Il. The 
Section 3(a)(2) Exemption; Ill. Sales and Resales of 
Employer Stock; IV. Form S-8. 


The statements set forth in this release represent the 
current views of the staff. Accordingly, they 
supersede any prior letters or other documents 
issued by the staff on the subjects covered. Again, as 
with the earlier release, the staff welcomes any 
comments from the public on the positions 
expressed herein.? 


|. PLANS SUBJECT TO THE ACT 


In Release 6188 the staff expressed the view that the 
only types of employee benefit plans which are 
subject to the 1933 Act are those which are both 
voluntary and contributory on the part of 
participating employees. Some questions were 
raised in this regard about the types of plans that are 
considered “voluntary and contributory.” Further, 
some commentators asked for clarification or 
reconsideration of the staff's views concerning 
specific types of voluntary contributory plans. These 
matters are discussed under appropriate captions in 
the sections which follow. 


A. Voluntary Contributory Plans 


The staff indicated in Release 6188 that a “volun- 
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tary” plan is “one in which employees may elect 
whether or not to participate.’ A “contributory” plan 
was defined as “one in which employees make direct 
payments, usually in the form of cash or payroll 
deductions, to the plan.”® 


In retrospect, the foregoing definitions were 
somewhat incomplete in that they did not 
encompass all types of voluntary contributory plans. 
Generally, it is the staff’s view that the determination 
of whether a plan is a voluntary contributory one 
rests solely on whether the participating employees 
can decide at some point whether or not to 
contribute their own funds to the plan.® Thus, for 
example, each of the following types of plans would 
be considered voluntary and contributory because 
each permits employees to make a determination, 
either at the time they join the plan or later, whether 
they will invest their own money: (1) a plan which is 
voluntary as to participation and then mandatory as 
to the amount of contributios, (2) a plan which is 
voluntary as to participation and which permits 
employees to make contributions at their option, and 
(3) a plan which is mandatory as to participation but 
provides employees with a choice whether or not to 
invest their own funds. 


Although the staff continues to hold the view that all 
voluntary contributory plans are subject to the 1933 
Act, it should be noted that there exists litigation’ 
which raises the issue whether this view is 





3Any such comments should be addressed to Peter 
J. Romeo, Chief Counsel, Division of Corporation 
Finance, Securities and Exchange Commission, 
Washington, D. C. 20549. 


4See fn. 19 of Release 6188. 


5See fn. 20 of Release 6188. 


6As noted in Release 6188 (see the text at fn. 84), a 
plan may also be deemed to be voluntary and 
contributory and therefore to involve a sale of a 
security in those instances where participating 
employees individually bargain to contribute their 
services in exchange for interests in the plan. 


?Newkirk v. General Electric Company, [1979-1980 
Transfer Binder] CCH Fed. Sec. L. Rep. 97,216(N.D. 


Cal., 1979), appeal pending (9th Cir.), docket No. 
80-402. 
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appropriate with respect to a defined benefit plan® 
which is voluntary and contributory. The 
Commission has filed an amicus curiae brief in the 
subject litigation taking the position that employee 
interests in the plan at issue are securities within the 
meaning of the 1933 Act. 


B. Section 401(k) Plans 


In connection with the foregoing, several persons 
have inquired whether cash or deferred arrange- 
ments qualifying under Section 401(k) of the 
Internal Revenue Code of 1954 as amended 
(“Code”) [26 U.S.C. 401(k)] are deemed to be 
voluntary contributory plans. Section 401(k) 
exempts from taxation certain nondiscriminatory 
profit-sharing or stock bonus plans which allow 
employees to elect annually either (1) to receive 
immediate payment of the employer’s plan 
contribution or a portion thereof, or (2) to defer 
receipt of, and not be subject to income tax on, the 
contribution or a portion thereof and have it invested 
in a trust where it will accumulate for later payment. 
The fact that employees can elect either to receive 
their shares of the employer’s contribution 
immediately or to defer receipt raises a question 
whether the deferred amounts are tantamount to 
voluntary contributions by the employees. 


The staff's view on the above question is that Section 
401(k) plans are not contributory on the part of 
employees? because they do not involve out-of- 
pocket investments by employees of their own 
funds. Such plans are funded entirely by employer 
contributions. Accordingly, in the staff's view, 
interests in Section 401(k) plans are not subject to 
the 1933 Act. 


rn 


C. Participant-Directed Plans 


One of the, commentators on Release 6188 
questioned whether voluntary contributory plans 
which permit participants to direct the investment of 
their funds involve separate employee interests that 
are subject to the 1933 Act. Examples of such plans 
are Individual Retirement Account (“IRA”) plans and 
certain Keogh and corporate plans which provide a 
variety of investment alternatives to participants. 


The commentator’s doubt is based in part on the 


belief that there is no investment contract 
relationship between the participant and the plan 
because the participant arguably does not rely on 
the plan to determine how his funds will be invested. 
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Moreover, the commentator believes that there is no 
sale of an interest by the plan to the participant, on 
the theory that the participant makes no investmen’ 
decision regarding such an interest. 


Whether a separate security in the form of a plan 
interest exists in participant-directed plans depends 
on the circumstances.'’® Certainly, as noted in 
Release 6188,'! there is considerable doubt in this 
regard with respect to many master trust or 
prototype plan arrangements which are used to 
makret IRAs and Keogh plans. Where the sponsor 
under such a trust or arrangement acts as a mere 
custodian of the participant’s account without 
rendering investment advice or commingling the 
assets of the account with those of other accounts, 
and the participant retains complete investment 
discretion and control over the account, the staff 
generally has taken a no-action position regarding 
the registration of interests in the plan or arrange- 
ment. 


A different situation exists where the sponsor or 
trustee of a participant-directed plan actively 
manages the funds provided to him by plan 
participants. Thus, for example, corporate thrift, 
savings or similar plans which allow participants to 
direct their investments into any of several 
investment funds managed by the plan trustees o, 
administrators would be deemed to involve 
securities in the form of employee interests. In such 





8A defined benefit plan pays fixed or determinable 
benefits and in this respect differs from defined 
contribution plans, which pay benefits that vary, 
depending on the amount of plan contributions, the 
investment success of the plan, and allocations 
made of benefits forfeited by non-vested 
participants who terminate employment. See in this 
regard Section 3(34) of ERISA. 


°The Internal Revenue Service has taken a similar 
position under the Code. See Rev. Rul. 80-16, C.B. 
(January 7, 1980), Internal Revenue Bulletin No. 
1980-3, January 21, 1980. 


Although the plan interests may not always be 
deemed securities, the stocks, bonds or investment 
fund shares in which the participant directs that his 
assets be invested would be securities in almost all 
instances. 


See the text beginning at fn. 76 of Release 6188 
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cases, it is clear that the employees are relying on 
the plan managers to maintain the various funds ina 
manner that will produce profits and thereby 
enhance their investment. Although the interests of 
employees in such plans are securities, they usually 
are exempt from registration under Section 3(a)(2) 
of the 1933 Act, except in those instances, as noted 
later in this release,'* where employee monies are 
used to purchase employer stock. 


D. TRASOPs 


TRASOPs are a special form of Employee Stock 
Ownership Plan created by the Tax Reduction Act of 
1975.'3 From the employee's standpoint, they are a 
combined stock bonus and stock purchase plan. 
That is, employees are awarded shares of the 
employer's stock at no cost to them under such a 
plan, and they also may be given the opportunity to 
purchase additional shares at half the prevailing 
market price. 


In Release 6188, the staff revised its prior position 
concerning TRASOPs and indicated that shares 
acquired in the open market by employees pursuant 
to such a plan henceforth need not be registered 
under the 1933 Act, provided the plan satisfied 
certain conditions described in Release No. 33-4790 
(“Release 4790”) (July 13, 1965) [30 FR 9959].* 
One of the conditions in Release 4790 is that the plan 
must not contain any significant limitations on the 
right of employees to withdraw which might give rise 
to separate employee interests. 


Several persons, noting that all TRASOPs contain a 
mandated provision which generally prohibits 
withdrawals for a period of seven years, inquired 
whether the above condition means that interests in 
an open market TRASOP must be registered. The 
staffs view is that the mandated seven-year 
withdrawal provision will not, by itself, necessitate 
the registration of employee interests in a TRASOP. 
To hold otherwise would subject all open market 
TRASOPs to registration, thereby nullifying the 
perceived benefits of the staff’s position in Release 
6188. In effect, the conditions in Release 4790 
relating to withdrawal rights and employer 
contributions!® are not considered applicable to 
open market TRASOPs. 


Accordingly, if a TRASOP is in compliance with the 
other conditions outlined in Release 4790, neither 
the stock acquired by employees nor any plan 
interests that might be deemed to exist would have 
to be registered under the 1933 Act. 
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Finally, a number of persons asked whether an 
issuer which decides to discontinue registration of 
its TRASOP under the 1933 Act because of the staff's 
revised position in Release 6188 must formally 
notify the Commission or its staff regarding that fact. 
The staff encourages an issuer in such a situation to 
furnish formal notification by filing a post-effective 
amendment to its registration statement formally 
deregistering the remaining unsold shares.'® The 
principal advantage of deregistration is that it makes 
clear on the record that the plan is relieved from any 
obligation to file future periodic reports that 
otherwise might be required under Section 15(d) of 
the 1934 Act. However, a failure to formally notify the 
Commission will not mean that a TRASOP continues 
to be subject to registration or that it cannot avail 
itself of the staff's position concerning the nonregis- 
tration of open market TRASOPs. In effect, therefore, 





12See Part Il, Subsection B. 1. 


‘3Pub. L. 94-12 (March 29, 1975). Employers derive 
certain tax benefits by sponsoring TRASOPs. They 
can, for instance, receive up to an additional one 
percent investment tax credit for amounts 
contributed in cash or shares tothe plan. In addition, 
they can become entitled to an extra one-half 
percent investment tax credit to the extent they 
match employee contributions for the purchase of 
company stock under the plan. 


4The conditions in Release 4790 are designed to 
provide some assurance that the purchase of stock 
pursuant to the plan will be essentially the sameasa 
purchase by the employee in an open-market 
transaction. Among the conditions are requirements 
that the employer limit its participation in the plan 
basically to performing ministerial functions and 
that it not pay any portion of the purchase price of 
stock acquired by employees under the plan. When 
such conditions are satisfied, the employer is not 
considered to be soliciting offers to buy its securities 
within the meaning of Section 2(3) of the 1933 Act. 


See Release 6188 (subsection B.2) and the next 
section of this release for discussions of employer 
contributions to TRASOPs. 


‘eEven in the absence of formal notification, the 
registration statement automatically could no longer 
be used after a period of time because it would fail to 
satisfy the current prospectus requirements of 
Section 10(a)(3) of the 1933 Act. 


SEC DOCKET/1375 





formal deregistration is encouraged but is not 
absolutely necessary.?’ 


E. Open Market Stock Purchase Plans 


As a result of the staff’s position in Release 6188 that 
certain open market TRASOPs no longer need be 
registered, a number of persons have asked the staff 
to take a similar position with respect to all other 
open market stock purchase plans which currently 
must be registered because the employer pays part 
of the purchase price of the stock acquired by 
employees. Traditionally, the payment by the 
employer of part of the purchase price has been 
considered a solicitation of an offer to buy its 
securities within the meaning of Section 2(3) of the 
1933 Act and has therefore triggered the registration 
provisions of the Act. 


In Release 6188,'8 the staff stated with respect to 
open market TRASOPs that “no practical purpose 
appears to be served by requiring registration solely 
because the employer is paying half the purchase 
price.” In part, this position reflected the general 
policy of the Congress to encourage the adoption of 
TRASOPs by employers. This policy is evidenced by 
the fact that the federal government, through the 
device of an additional investment tax credit, in 
effect reimburses employers for their contributions 
to the cost of stock acquired by employees under 
such plans. 


In the case of a non-TRASOP open market stock 
purchase plan which provides for contributions by 
the employer that match or exceed employee 
contributions, the employer’s contributions are not 
reimbursed by the federal government. Notwith- 
standing this fact, it seems reasonable to not require 
registration where such a plan otherwise satisfies 
the requirements of Release 4790. From the 
employee’s standpoint, the plan is similar to an 
open-market TRASOP. The source of half or more of 
the funds used to purchase stock is the employer, 
and the employee has a strong incentive (though is 
not actually required) to participate because his risk 
of loss is substantially reduced due to the matching 
contribution feature. Under the circumstances, 
particularly the limited investment required of 
participating employees, the staff henceforth will 
take a no-action position regarding the registration 
of all open market stock purchase plans which 
provide for employer contributions that match or 
exceed employee contributions and which otherwise 
satisfy the conditions of Release 4790. 
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The foregoing position is being taken for policy 
reasons. Accordingly, it should not be construed as a 
change in the view expressed in Release 4790 that 
contributions by employers under stock purchase 
plans to the purchase price of their stock generally 
constitute solicitations of offers to buy under Section 
2(3). As a result, the staff's no-action position 
described above does not extend to other open 
market stock purchase plans under which 
employers make contributions which fail to match or 
exceed the contributions of participating em- 
ployees. 


On another matter relating to open market stock 
purchase plans, some persons inquired whether the 
staff continues to apply Release 33-5515 (“Release 
5515”) (August 8, 1974) [39 FR 28520] to such 
plans. The inquiry stems from the fact that Release 
6188 omitted any reference to Release 5515 when 
discussing open market plans. 


Release 5515 states in part that an issuer may 
perform certain bookkeeping and similar adminis- 
trative functions in operating a dividend reinvest- 
ment or similar plan without such activities being 
deemed solicitations of offers to buy its securities. 
The staff traditionally has applied the position stated 
in that release to open market employee stock 
purchase plaontinues to do so. Accordingly, the fact 
that Release 6188 did not specifically state that 
Release 5515 is applicable to such plans should not 
be construed as a change in the staff's prior position. 


F. Conversions of Noncontributory Plans 


In Release 61889 the staff indicated that a 
conversion of an existing plan to another plan would 
involve a sale of a security if a choice were given to 
plan participants regarding the matter. A 
commentator asked the staff to reconsider that 
position with respect to conversions of noncontribu- 
tory plans. First, he questioned whether a security is 
involved when an existing noncontributory plan is 
being converted to another plan, in view of the fact 
that interests in noncontributory plans are not 





“See in this regard the staff's no-action letter 
concerning The Limited Stores, Inc. dated August 8, 
1980. 


18See Part Ill, Subsection B. 1 of Release 6188. 


19See Part Ill, Section A. 1 of Release 6188. 
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deemed to be securities. Second, the commentator 
believes it is inconsistent for the staff to state, as it 
did in Release 6188, that registration is not required 
with respect to investment elections under noncon- 
tributory plans,”° but may be necessary if employees 
are given a choice regarding the conversion of a non- 
contributory plan to another plan. In the 
commentator’s opinion, the two situations should be 
treated the same because they both involve a choice 
by employees with respect to monies not 
contributed by them. Finally, he stated that the 
staffs position appears to have the undesirable 
effect of discouraging plan sponsors from providing 
employees with a choice regarding conversions, 
because to do so might subject the conversions to 
registration. 


The staff has given serious consideration to the 
views described above. Nevertheless, it continues to 
believe that a conversion of a noncontributory plan 
involves a sale of a security where employees are 
given a choice as to whether they will receive funds 
or benefits from the original plan or whether they will 
have such funds invested on their behalf in another 
plan. In sucha situation, although the funds from the 
original plan were derived from the employer, the 
second plan operates essentially as a voluntary 
contributory one insofar as the contributions from 
the prior plan are concerned. 


The staff believes that a conversion in which 
employees have the option to receive funds or to 
invest them in another plan can be distinguished 
from an election granted to employees under a 
continuing noncontributory plan. In a conversion 
where a choice is given, the employee’s interest in 
the prior plan is terminated, and the funds or other 
benefits representing his accumulated rights under 
that plan in effect become the property of the 
employee, and can at his election be contributed to 
the new plan. As a result, it is appropriate to regard 
the funds contributed to the new plan as coming 
from the employee, and to consider the new plan as 
contributory to that extent. In the situation involving 
an election among investment media under an 
ongoing noncontributory plan, however, the funds 
contributed by the employer are not made available 
to the employee, but instead are retained by the plan 
itself and therefore cannot be regarded as employee 
monies. Similarly, under Section 401(k) plans, 
discussed in Section |.B. above, although the 
employee has an initial right to elect to receive plan 
contributions directly, amounts which are 
contributed come solely from the employer, become 
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assets of a continuing plan, and can properly be 
regarded as not involving out-of-pocket investments 
by employees of their own funds. 


In summary, it is the staff's view that conversions in 
which employees are offered a choice between a 
new plan and receipt of the funds or other benefits 
from the old plan involve a sale of a security subject 
to the 1933 Act. Many such conversions, however, 
would be exempt from registration under Section 
3(a)(2) of the 1933 Act, provided none of the funds 
transferred are to be invested in employer stock and 
other applicable conditions are met.?! 


Il. THE SECTION 3(a)(2) EXEMPTION 


Section 3(a)(2) of the 1933 Act provides an 
exemption from registration for the issuance of 
securities in connection with employee benefit 
plans. The exemption was discussed at length in 
Release 6188. Subsequent to that release, Congress 
amended Section 3(a)(2) in certain significant 
respects and the Commission proposed the 
adoption of a rule that would exempt certain Keogh 
plans under that section. These developments, as 
well as certain significant interpretive issues that 
were not addressed in Release 6188, are discussed 
in the sections which follow. 


A. Important Developments 


Title VII of the Small Business Investment Incentive 
Act of 1980 (the “1980 amendments”)? amended 
Section 3(a)(2) and certain other provisions of the 
federal securities laws relating to employee benefit 
plans.?3? The amendments to Section 3(a)(2) are set 





20See Part Ill, Section A. 2 of Release 6188. 


21There are, of course, situations where the Section 
3(a)(2) exemption would not be available. For 
example, the exemption could not be relied upon if a 
defined benefit plan were converted to, and 
employees were given a choice as to investment in, a 
defined contribution profit sharing or stock bonus 
plan (including an employee stock ownership plan) 
under which the funds transferred on conversion 
were invested in employee stock. 


2Pub. L. 96-477 October 21, 1980). 


23The other provisions amended were Section 
3(a)(12) of the 1934 Act and Section 3(c)(11) of the 
Investment Company Act of 1940 (“1940 Act”) [15 
U.S.C. 81a et seq. ]. 
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forth below. Italics and brackets have been used to 
signify, respectively, additions to and deletions from 
the former language of the section. 


Section 3. (a) Except as hereinafter expressly 
provided, the provisions of this title shall not apply to 
any of the following classes of securities: 


* * KK * 


(2) ...any interest or participation in a single [or 
collective] trust fund, or in a collective trust fund 
maintained by a bank, [or in a separate account 
maintained by an insurance company] or any 
security arising out of a contract issued by an 
insurance company, which interest, [or] parti- 
cipation, or security is issued in connection with (A) 
a stock bonus, pension, or profit-sharing plan which 
meets the requirements for qualification under 
section 401 of the Internal Revenue Code of 1954, 
(B) an annuity plan which meets the requirements 
for deduction of the employer's contributions under 
section 404(a)(2) of such Code, or (C) a 
governmental plan as defined in section 414(d) of 
such Code which has been established by an 
employer for the exclusive benefit of its employees 
or their beneficiaries for the purpose of distributing 
to such employees or their beneficiaries the corpus 
and income of the funds accumulated under such 
plan, if under such plan it s impossible prior to the 
satisfaction of all liabilities with respect to such 
employees and their beneficiaries, for a part of the 
corpus or income to be used for, or diverted to, 
purposes other than the exclusive benefit of such 
employees or their beneficiaries, other than any plan 
described in lause (A), [or] (B), or (C) of this par- 
agraph (i) the contributions under which are held in 
a single trust fund [maintained by a bank] or in a 
separate account maintained by an insurance 
company for a single employer and under which an 
amount in excess of the employer’s contribution is 
allocated to the purchase of securities (other than 
interests or participations in the trust or separate 
account itself) issued by the employer or any 
company directly or indirectly controlling, controlled 
by, or under common control with the employer, (ii) 
which covers employees some or all of whom are 
employees within the meaning of section 401(c)(1) 
of such Code, or (iii) which is a plan funded by an 
annuity contract described in section 403(b) of such 
Code. The Commission, by rules and regulations or 
order, shall exempt from the provisions of section 5 
of this title any interest or participation issued in 
connection with a stock bonus, pension, profit- 
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sharing, or annuity plan which covers employees 
some or all of whom are employees within the 
meaning of Section 401(c)(1) of the Internal 
Revenue Code of 1954, if and to the extent that the 
Commission determines this to be necessary or 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 


fairly intended by the policy and provisions of this 
title. 


The 1980 amendments broadened the scope of the 
Section 3(a)(2) exemption by including certain 
insurance contracts and governmental plans within 
its coverage. In addition, the amendments make 
clear that any security arising out of a contract 
issued by an insurance company will be exempt 
under Section 3(a)(2) if it is issued in connection 
with a plan specified in that section and the other 
conditions of the exemption are met. As revised, the 
exemption is now broad enough to include within its 
coverage guaranteed investment contracts* and 
other arrangements sold to tax qualified plans that 
are funded by an insurance company’s general 
account rather than by separate accounts. Formerly, 
Section 3(a)(2) exempted only securities funded by 
separate accounts, with the result that new 
insurance contracts funded by general accounts 
arguably were beyond its coverage.” 


The 1980 amendments also added governmental 
plans, as defined in Section 414(d) of the Internal 
Revenue Code, to the category of plans to which 
securities of the type specified in Section 3{a)(2) 
may be offered and sold without registration under 
the 1933 Act. Section 414(d) was added to the Code 
in 1978 and provides special tax treatment for plans 
covering state and local governmental employees. In 





*4See Release No. 33-6051 (April 5, 1979) [44 FR 
21626]. 


Notwithstanding the former language of the 
Section 3(a)(2) exemption, the staff had taken a no- 
action position regarding the registration of 
guaranteed investment contracts issued to plans 
under certain specified conditions. Letter to 
American Council of Life Insurance dated March 18, 
1977. The no-action position was based in part ona 
recognition that guaranteed investment contracts 
are relatively new forms of contracts that generally 
were not in existence in 1970 when Congress 


created the exemption for interests in separate 
accounts. 
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order to fall within the amended exemption, a 
Section 414(d) plan must be established for the 
exclusive purpose of providing retirement benefits 
to employees or their beneficiaries, and the funds of 
the plan must be segregated and not subject to 
diversion to other purposes. 


Finally, the 1980 amendments codified two prior 
staff interpretations regarding the Section 3(a)(2) 
exemption. First, the amendments specifically 
exclude from the exemption contracts issued in 
connection with tax deferred annuity plans 
described in Section 403(b) of the Internal Revenue 
Code. Such plans are adopted primarily by public 
school systems and departments of education, and 
it has been the staff's position that annuity contracts 
issued to them must be registered under the 1933 
Act unless some exemption other than that provided 
by Section 3(a)(2) is available. Second, the 
amendments make it clear that a single trust fund 
need not be maintained by a bank in order for the 
Section 3(a)(2) exemption to be available. The 
former language of Section 3(a)(2) was ambiguous 
in this respect, but it is now clear that only collective 
trust funds for qualified plans must be maintained 
by a bank under the exemption. 


The 1980 amendments are silent on the issue of 
whether Section 3(a)(2) exempts the interests of 
participants in plans covered by the exemption. The 
staff took the position in Release 6188 that, on the 
basis of the Commission’s past administrative 
practice and practical considerations, Section 
3(a)(2) generally exempts such interests to the 
same extent that it exempts the interests of plans in 
certain specified funding vehicles. The staff's 
position, which was contrary to dicta in the Daniel 
case,*° recognized that the interests of participants 
ina plan are identical to their interests in the funding 
vehicles invested in by the plan and therefore 
generally should be accorded the same treatment as 
these latter interests.2” Thus, for purposes of the 
Section 3(a)(2) exemption, the two types of interests 
generally are the same for all practical purposes. 
Nothing in the legislative history of the 1980 amend- 
ments suggests that the staff's interpretation is in- 
correct. Accordingly, the staff continues to adhere to 
the position outlined in Release 6188. 


In addition to the enactment of the 1980 
amendments, a further development of significance 
pertaining to Section 3(a)(2) was the issuance for 
public comment of proposed Rule 180 under the 
1933 Act.2® Pursuant to its authority in Section 
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3(a)(2) to exempt securities issued in connection 
with Keogh plans from registration, the Commission 
proposed the rule for the purpose of exempting 
plans which meet the criteria specified therein. The 
rule, if adopted, should largely eliminate the need for 
the Commission to issue exemptive orders for Keogh 
plans in the future. 


B. Significant Interpretive Issues 


There are several important issues relating to 
Section 3(a)(2) that various commentators have 
asked the staff to address. These are discussed 
below under appropriate captions. 


1. Plans With Multiple Investment Choices 


Many persons have asked the staff to discuss the 
availability of the Section 3(a)(2) exemption for 
interests in thrift, savings or similar plans which 
provide employees with several investment 
alternatives, one of which consists of securities of 
the employer. It is the staff's view that the exemption 
is available for such interests only if amounts 
invested in securities of the employer can be 
attributed to contributions made by the employer. 
The staff bases its position on the provision in 
Section 3(a)(2) which states that the exemption 
does not apply toa plan whose contributions are held 
in a single trust fund or in a separate account 
maintained by an insurance company and under 
which an amount in excess of the employer’s con- 
tribution is allocated to the purchase of securities of 





26See the discussion in Release 6188 (Part IV, 
Section B. 2.) on this point. 


27There are limited situations, however, where the 
interests of participants in a plan would be treated 
differently under Section 3(a)(2) than the interests 
of the plan in certain funding vehicles. For example, 
a plan may invest part or all of its assets in a mutual 
fund. The interest of the pian in the mutual fund 
would not be exempt under Section 3(a)(2) because 
such funds are not referred to in the section. 
However, the interests of employees in the plan 
would be exempt under Section 3(a)(2) so long as no 
employee funds were invested in employer 
securities and the plan otherwise satisfied the 
requirements of the exemption. 


28Release No. 33-6247 (October 4, 1980) [45 FR 
69476]. 
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the employer or its affiliates. As previously noted in 
Release 6188, this provision was included in 
Section 3(a)(2) in 1970 in order to reflect the staff's 
cosistent administrative practice of not requiring 
interests in plans to be registered unless employee 
monies were used to buy securities of the employer. 


The application of the staff's position to thrift and 
similar plans can best be illustrated by the following 
example. XYZ Company has established a thrift plan 
whose assets are held in a single trust fund. The 
plan’s assets are segregated under the trust into 
three separate funds, one of which consists 
exclusively of XYZ securities. Employees may 
choose to have their plan contributions invested in 
any or all of the funds, and XYZ will match all such 
contributions on a dollar-for-dollar basis. Aggregate 
contributions under the plan are as follows: 


XYZ 
Contribu- 
tions 


Employee 
Contribu- 


Three Funds tions 


XYZ Securities 
Fund 


Guaranteed 
Income Fund 


Diversified 


Equity Fund 20% 20% 40% 


Totals 50% 50% 100% 


It is the staff's view that although XYZ’s contributions 
to the plan in the aggregate exceed the amount 
invested in its securities, the Section 3(a)(2) 
exemption is not available. This is because the plan 
clearly allows, insofar as the XYZ securities fund is 
concerned, funds in excess of the employer's 
contribution to be allocated to the purchase of 
securities of the employer. Thus, interests in the 
plan are not exempt under Section 3(a)(2). If, 
however, the plan were changed so that it became 
possible to attribute all employee contributions to 
non-XYZ securities, the Section 3(a)(2) exemption 
would then be available. In the above example, this 
could be done in either of two ways. First, employees 
might be prohibited in the future from investing their 
own money in the XYZ securities fund, but they 
would be permitted to designate that matching 
contributions by the employer be invested on their 
behalf in that fund. Second, the XYZ securities fund 
might either be enlarged to include securities of 
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other entities or merged into the diversified equity 
fund, with the understanding that in no instance 
would the amounts invested in XYZ securities under 
any such fund exceed the amount of XYZ’s 
contributions to that fund. In both of these 
situations, it would be possible to attribute all 
investments in XYZ securities to contributions by the 
employer, with the result that the Section 3(a)(2) 
exemption would then be available, assuming all of 
its other conditions were satisfied. 


2. Commingling of Assets in a Fund or Account 


In Release 6188,*° the staff expressed the opinion 
that the Section 3(a)(2) exemption for interests or 
participations in a bank collective trust fund or an 
insurance company separate account is not 
available if the fund or account commingles the 
assets of tax qualified corporate plans with those of 
Keogh plans. The staff based its view on the belief 
that Section 3(a)(2) exempts only interests or 
participations in collective funds or separate 
accounts which consist exclusively of assets of tax 
qualified corporate plans. 


Representatives of insurance companies and other 
persons have asked the staff to reconsider the 
opinion noted above. Their request is based partly on 
the language and legislative history of Section 
3(a)(2) and partly on practical considerations. With 
respect to the language of Section 3(a)(2), these 
persons noted that it exempts any interest or 
participation in acollective fund or separate account 
so long as it is issued in connection with a plan (other 
than a Keogh plan) qualified under Section 401 of 
the Internal Revenue Code. Read literally, this 
language does not preclude commingling of Keogh 
plan assets with corporate plan assets. Further, the 
legislative history of Section 3(a)(2) suggests that a 
literal interpretation is not inappropriate in this 
regard.*! 





29See the text at fn. 132 of Release 6188. 
39See the text at fn. 114 of Release 6188. 


31Compare Amendment No. 438 to S. 1659, 90th 
Cong., lst Sess., Section 102(b) (1967), which 
would have required a bank collective fund under 
Section 3(a)(2) to consist solely of assets of tax 
qualified plans other than Keogh plans, and a 
subsequent bill, S. 3724, 90th Cong., 2nd Sess., 
Section 27(b) (1968), which did not include the word 
“solely.” 
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From a practical standpoint, the persons requesting 
reconsideration point out that there does not appear 
to be any substantial reason why commingling of the 
assets of corporate and Keogh plans should be 
prohibited. Moreover, they indicate that a number of 
insurance companies commingled assets in 
separate accounts in such a manner for many years 
prior to the enactment of Section 3(a)(2) and have 
continued to do so after its enactment. Such 
companies traditionally have registered only the 
interests in such accounts that are sold to Keogh 
plans, believing that the Section 3(a)(2) exemption 
applied to the interests sold to tax qualified 
corporate plans. 


After consideration of the reasons outlined above, 
the staff has determined to change the 
interpretation in Release 6188 discussed above. 
Accordingly, the availability of the Section 3(a)(2) 
exemption no longer will be deemed by the staff to 
depend in part on whether the assets of Keogh plans 
are commingled with the assets of tax qualified 
corporate plans. Of course, where commingling of 
assets in the above manner does occur, interests or 
participations sold to plans not covered by the 
Section 3(a)(2) exemption would be subject to regis- 
tration under the 1933 Act, absent some other 
exemption. 


3. Plans Funded by Exempt Securities 


The exemption from registration provided by Section 
3(a)(2) for interests or participations in a plan is, by 
virtue of the language of the statute, not available in 
those instances where employee monies are used to 
purchase securities of the employer or its affiliates. 
Notwithstanding the language of Section 3(a)(2), the 
staff has taken a no-action position for policy 
reasons on several occasions where employee 
monies were used to purchase employer securities 
which were exempt from registration under one of 
the securities exemptions set out in Sections 3(a)(2) 
through 3(a)(8) of the 1933 Act.*? These no-action 
positions have been based on the view that it would 
be contrary to the purposes of Section 3(a)(2) to 
require interests in a plan to be registered solely 
because employees are investing in securities of the 
employer which, because of their nature, were never 
intended by Congress to be subject to registration 


On a somewhat related issue, a commentator on 
Release 6188 inquired whether the Section 3(a)(2) 
exemption would be jeopardized if the trustees for a 
plan whose assets are held in an insurance company 
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separate account decided to create an additional 
fund consisting of exempt U.S. Government 
securities which is not maintained by the insurance 
company. The staff's position is that the exemption 
would not be affected by such a decision. Apart from 
the policy consideration previously noted that 
investments by a plan in exempt securities should 
not necessitate registration, it would appear that in 
this instance the plan’s investment in U.S. 
Government securities would be held in a single 
trust fund that would satisfy the literal requirements 
of Section 3(a)(2). Accordingly, the exemption 
would be available, in the staff's view. 


Ill SALES AND RESALES OF EMPLOYER STOCK 


Release 6188 discussed in considerable detail sales 
and resales of employer stock by plans and their 
participants. There still remain, however, several 
important matters that merit attention. These are 
discussed below. 


A. Sales by Plans 
In Release 6188,°3 the staff indicated that if a plan is 


considered an affiliate** of the employer, any sales 
by it of employer stock “would be subject to the regis- 





32See, e.g., letters re Irwin Union Bank & Trust Co. 
dated August 18, 1978 and Roadway Express, Inc. 
dated May 24, 1979. The Division’s no-action 
positions in this area, however, do not extend to 
those situations in which the employer's securities 
are offered to employees in reliance upon a 
transactional exemption, such as those provided by 
Sections 3(a)(9) through 3(a)(11) of the 1933 Act. 
The reason is that, unlike a securities exemption, a 
transactional exemption does not rest on a Congres- 
sional determination that the securities themselves 
should be exempt from registration. See letter re 
H. C. Prange Company dated July 14, 1980. 


3See Part V, Section B of Release 6188. 


*An “affiliate” of an entity is defined in Rule 405 [17 
CFR 230.405] under the 1933 Act as “a person that 
directly, or indirectly through one or more _inter- 
mediaries, controls, or is controlled by, or is under 
common control with, the [entity].” 
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tration and antifraud provisions of the 1933 Act in 
the same manner as if the employer were engaging 
in the transaction.” Some persons have asked 
whether this statement was meant to imply that 
plans which are affiliates cannot use Rule 144 [17 
CFR 230.144]*> under the Act to sell employer stock. 
The basis for this inquiry lies in the fact that issuers 
are barred from using Rule 144 to sell their own 
stock, and thus it could be inferred from the staff's 
statement that plans which are affiliates of such 
issuers likewise are so barred. 


The statement quoted above was not intended to 
preciude plans from using Rule 144 to sell employer 
stock. Only issuers are prohibited from using the 
rule. Thus, an affiliate plan may rely on Rule 144 to 
sell stock of the employer, provided it complies with 
all applicable conditions of that rule. 


B. Resales by Plan Participants 


The staff stated in Release 6188 that non-affiliates 
who receive unregistered securities from a plan 
could resell such securities immediately without any 
restrictions (such as registration or compliance with 
Rule 144) if three conditions were satisfied.*° The 
three conditions are: (1) the issuer of the securities 
is subject to the periodic reporting requirements of 
Section 13 or 15(d) of the 1934 Act, (2) the stock 
being distributed is actively traded in the open 
market, and (3) the number of shares being 
distributed is relatively small in relation to the 
number of shares of that class issued and 
outstanding. Several persons have asked that the 
staff provide some guidance as to what is considered 
to be a “relatively small amount” under the third 
condition noted above. In this regard, it is the staff's 
view that a relatively small amount will always be 
involved when the total amount of shares distributed 
by a plan to its participants during a fiscal year does 
not exceed one percent of the outstanding securities 
of the class. Distributions during a fiscal year which 
exceed the one-percent test may in some cases still 
be deemed to involve relatively small amounts if 
there is data (such as a large trading volume) 
indicating that resales of the distributed shares will 


not have a measurable impact on the trading 
market. 


With respect to resales by affiliates, the staff 
indicated in Release 6188 that, even when the three 
conditions decribed above are satisfied, resales by 
such persons would continue to be subject to 
registration in the absence of an available 
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exemption, suchas that provided by Rule 144. Inthis 
regard, the staff also has stated that if the three 
conditions are complied with the securities involved 
will not be considered “restricted securities” under 
Rule 144.3’ As a result, affiliates may disregard the 
two-year holding period requirement of Rule 144 in 
the event they choose to rely on that rule for the 
resale of their securities. 


IV. FORM S-8 


Form S-8 [17 CFR 239.16b] is the principal form 
used to register securities issued in connection with 
employee benefit plans.** In the last several months, 





Rule 144 provides a safe harbor from the 
registration provisions of the 1933 Act for the resale 
of restricted securities (i.e., securities acquired in 
non-public transactions from the issuer or an 
affiliate) and securities held by affiliates. It contains 
various conditions, including requirements that 
there by current information about the issuer 
available to the public and that the securities have 
been held by the seller for at least two years. 


36An assumption underlying the staff’s position is 
that the unregistered securities were distributed ina 
legal offering to plan participants. If the securities 
were issued in an illegal offering, non-affiliate 
participants not involved in the illegality could, 
pursuant to the policy underlying Section 4(3)(A) of 
the 1933 Act, freely resell such securities without 
regard to whether the three conditions were 
satisfied. For a discussion of Section 4(3)(A) of the 
Act, see 1 Loss, Securities Regulation (1961), p. 257, 
fn. 228. 


7Release 33-5750 (October 8, 1976) [41 FR 45632]. 


Form S-8 can be used for offerings which are 
limited to employees of the issuer and its parents 
and subsidiaries, provided the following conditions 
are met: (1) the issuer, at the time of filing, has been 
subject to the periodic reporting requirements of 
Section 13 or 15(d) of the 1934 Act for at least the 
prior 90 days and has filed all reports required 
during the preceding 12 months or such shorter 
period that it was subject to those requirements, and 
(2) the issuer has furnished or will furnish an annual 
report to security holders for its last fiscal year 
containing substantially the information required by 
Rule 14a-3 [17 CFR 240.14a-3] under the 1934 Act. 
Those issuers who are unable to satisfy the 
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the Commission and its staff have taken several 
steps designed to minimize the burdens imposed on 
issuers who use this form. 


A. Revisions to the Form and to the Procedures for 
Making It Effective 


The initial step taken by the Commission was to 
revise the procedures utilized by it for making filings 
on Form S-8 effective under the 1933 Act.*9 
Formerly, registration statements on Form S-8 and 
post-effective amendments thereto generally were 
not made effective until the Commission’s staff had 
reviewed the filings in question and was satisfied 
that they were in compliance with all applicable 
disclosure requirements. It became increasingly 
apparent to the Commission, however, that most 
filings on Form S-8 complied in all material respects 
with the disclosure requirements of the form and 
related rules, and that the review process resulted in 
only minimal disclosure improvement. Under the 
circumstances, the Commission believed that the 
public interest would generally best be served by 
prompt effectiveness of such filings without the 
delays necessitated by the low review priority given 
to them. Accordingly, the Commission adopted or 
amended several rules under the 1933 Act,“ as well 
as Form S-8 itself, to provide for such prompt 
effectiveness. The net effect of these changes was to 
permit original filings on Form S-8 to become 
effective automatically 20 days following the date of 
filing and to allow post-effective amendments on 
Form S-8 to become effective automatically on the 
date of filing. 


A second step of even greater significance taken by 
the Commission was the adoption of a completely 
revised Form S-8.*! The new form generally requires 
fewer disclosures than formerly were necessary, 
thereby reducing the time and expense involved in 
preparing such filings. Moreover, as explained inthe 
next section, it provides for a method of updating 
which requires minimal effort and expense. 


B. Changes in Methods of Updating 


In order to satisfy the current prospectus require- 
ments of Section 10(a)(3) of the 1933 Act, issuers in 
the past generally updated their Form S-8 
registration statements on an annual basis through 
the filing of a post-effective amendment. The 
preparation of many such amendments was costly 
and time-consuming, due to the fact that a 
completely revised prospectus generally had to be 
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included in order to reflect all material changes from 
the preceding year. 


In recognition of the considerable effort and expense 
involved in preparing annual post-effective 
amendments, the Commission adopted an updating 
procedure for the new Form S-8 that is similar to that 
utilized for many years under Form S-16. The new 
procedure allows the issuer to incorporate by 
reference periodic reports required to be filed under 
the 1934 Act in order to satisfy the majority of all 
updating requirements.** Under this method, the 
issuer generally can continue to use the same pro- 
spectus (Sometimes characterized as an “evergreen 
prospectus”) year-after-year without any funda- 
mental changes. Thus, preparation, printing and 
distribution costs are considerably reduced when 
this method is used. 





Footnote 38 continued 


requirements for the use of Form S-8 can use Form 
S-1 [17 CFR 239.11] or, if they qualify, Form S-7 [17 
CFR 239.26], Form S-16 [17 CFR 239.27], or FormS- 
18 [17 CFR 239.38]. Issuers who utilize these other 
forms for registering primary offerings by employee 
benefit plans must include therein all of the 
information regarding the plans which Form S-8 
woujd otherwise require. Thus, the disclosures 
regarding the plan would be the same, no matter 
which registration form was used. 


Release 33-6190 (February 22, 1980) [FR 13438]. 


“The rules involved in the changes were Rules 464 
[17 CFR 230.464], 473 [17 CFR 230.473], 475a[17 
CFR 230.475a], 477 [17 CFR 230.477], and 485 [17 
CFR 230.485]. 


“IRelease 33-6202 (April 2, 1980) [45 FR 23653]. In 
that release, the Commission also substantially 
amended Form 11-K [17 CFR 249.31], the annual 
report under the 1934 Act required to be filed by 
plans which have registered interests therein 
pursuant to the 1933 Act. 


42It should be noted that in order to utilize the 1934 
Act periodic reports for updating purposes, it is 
necessary that the accountant for the issuer file a 
consent with the Commission permitting the 
financial statements and related accountant’s 
opinion in the issuer's Form 10-K [17 CFR 249.310] 
to be used in connection with the Form S-8 under the 
1933 Act. 
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In those unusual situations where annual updating 
cannot be completely accomplished through the 
filing of 1934 Act periodic reports,** the staff has 
indicated that issuers may utilize an “appendix” to 
the evergreen prospectus for this purpose.*“* The 
appendix generally would consist of a page or two 
containing the additional information required to 
update the S-8 and would be distributed to existing 
plan participants in lieu of a completely revised 
prospectus. New participants, of course, would be 
furnished with both the evergreen prospectus and 
the appendix, and existing participants could also 
obtain copies of the evergreen prospectus, if they so 
desired. Again, this method of updating is 
advantageous because it allows printing and other 
costs to be reduced. 


C. Other Efforts to Minimize Burdens 


In addition to the foregoing, the staff has issued two 
no-action letters designed to further alleviate the 
burdens associated with Form S-8. 


The first letter*® permits issuers to take advantage of 
the new updating procedure described above 
without the necessity of making a complete filing on 
the new Form S-8. The staff's position is based onthe 
fact that the former S-8 form generally required 
more information to be disclosed than the new form 
and therefore plan participants will not suffer if the 
old form continues to be used for a period of time. 
Thus, an issuer with an existing S-8 registration 
statement on file generally may avail itself of the new 
updating procedure immediately by filing a post- 
effective amendment (using the appendix 
approach, if desired) containing the information 
required by Item 12 (“Incorporation of Certain 
Documents by Reference”) and Item 13 (“Additional 
Information”) of the new S-8 form and the 
undertakings required by Part II of that form.*® 


The second letter’? permits issuers to use the 
summary plan description required by ERISA to 
satisfy certain of the disclosure requirements of 
Form S-8 regarding the plan. In effect, this position 
allows issuers to eliminate essentially duplicative 
disclosures that may have occurred under ERISA 
and the 1933 Act in the past. Pursuant to the letter, 
an issuer is allowed to file the summary plan 
description as an exhibit to the S-8. The issuer, 
however, need not attach the summary plan 
description to the prospectus delivered to 
employees, since such persons would independent- 
ly be furnished with a copy of the summary plan 
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description pursuant to the requirements of ERISA. 


The staff's position described above is subject tothe 
following conditions: (1) the issuer must state in its 
Form S-8 prospectus that a current copy of the 
summary plan description will be provided to any 
plan participant upon request; (2) the issuer will 
continue to comply with the requirements of ERISA 
pertaining to the amendment and distribution of the 
summary plan description; and (3) the issuer will 
update, when necessary, the copy of the summary 
plan description on file with the Commission 
through the filing of exhibits to the S-8 and, where 
appropriate, the annual reports of the plan filed on 
Form 11-K. 


Accordingly, 17 CFR Part 231 is amended by 
adding regerence to this release thereto. 
By the Commission. 


George A. Fitzsmmons 
Secretary 








‘3For example, updating by filing a post-effective 
amendment to the S-8 may still be necessary to 
disclose: (1) changes in the tax effects which may 
accrue to employees (and to the issuer) as result of 
participation in the plan, (2) changes in the 
approximate number of employees participating in 
the plan and the number eligible to participate, (3) 
changes in the names and addresses of the plan 
administrators and any material relationships 
between them and the plan participants, the issuer 
or its affiliates, and (4) changes in the data required 
for the purpose of evaluating alternative investment 
media. 


“Letter re Crocker National Corporation dated 
September 25, 1980. 


“SAmeron, Inc. dated May 1, 1980. 


“°Of course, consistent with the updating procedure 
utilized with respect to Form S-16 filings, the issuer 
should also file the consent of its independent public 
accountant, as noted in fn. 42. Further, any material 
amendments to the plan not previously described in 
the S-8 would have to be disclosed in the post- 
effective amendment. 


‘7Shop & Go, Inc. dated July 17, 1980 
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SECURITIES ACT OF 1933 
Release No. 6282/January 16, 1981 


TEMPORARY SUSPENSION OF THE REGULATION A 
EXEMPTION OF SPACE WORLD, INC. 


The Securities and Exchange Commission has 
ordered that the Regulation A exemption of Space 
World, Inc. (Space World) be temporarily 


suspended. Space World is currently located at 
29200 Vassar, Suite 300, Livonia, Michigan. 


The temporary suspension was ordered as a result of 
Space World’s public offering, pursuant to a 
notification filed on April 17, 1979, and amended as 
of April 16, 1980, of 300,000 shares of 1¢ PAR 
par value common stock at $5.00 per share for an 
aggregate offering price of $1,500,000. The offering 
commenced on June 25, 1980, and has not yet been 
completed. The officers of Space World acted as 
underwriters without commission. 


According to the order of temporary suspension, the 
Commission has reason to believe that: (a) the 
offering circular of Space World contained untrue 
statements of material facts and omitted to state 
material facts necessary in order to make the 
statements, in light of the circumstances under 
which they were made, not misleading, particularly 
with respect to, among other things, the failure to 
disclose that Space World had been in 
communication with the seller of a principal parcel 
of land concerning the likelihood of default; the 
failure to disclose a default on the and contract 
payment, the resulting lawsuit by the seller and the 
subsequent agreement between Space World and 
the seller which included penalty payments and 7% 
interest on the unpaid balance; and failure to 
disclose the issuance of 89,700 shares of Space 
World common stock and the payment of $184,000 
to various finders for their services; (b) the terms and 
conditions of Regulation A have not been met, 
particularly with respect to the inability to make land 
contract payments, the issuance of stock and 
payments of money to finders, the lawsuit filed by 
the seller of a principal parcel of land and its 
agreement for penalty payments and 7% interest on 
the unpaid balance of the land purchase price; and 
(c) the offering was made in violation of Section 17 of 
the Securities Act of 1933, as amended, and Section 
10(b) of the Securities Exchange Act of 1934, as 
amended, and Rule 10b-5 thereunder. 
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SECURITIES ACT OF 1933 
Release No. 6283/ January 22, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17479/ January 22, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11576/January 22, 1981 


REVISIONS OF INVESTMENT COMPANY CURRENT 
REPORT FORMS 


ACTION: Extension of time for comment. 


SUMMARY: The Securities and Exchange 
Commission announced today that it has extended 
until February 27, 1981, the date by which 
comments on Securities Act of 1933 Release No. 
6263, issued on November 17, 1980, [45 FR 78158] 
must be submitted. The Commission has received a 
request that the comment period be extended and 
believes that an extension until February 27, 1981 
will be beneficial because it will enable additional 
interested persons to submit comments. The 
release, entitled “Revision of Investment Company 
Current Report Forms,” originally had a comment 
period ending on January 23, 1981. 


DATES: Comments must be received on or before 
February 27, 1981. 


ADDRESSES: All communications on the matters 
discussed in this release should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D. C. 20549. Comments 
should refer to File S7-864 and will be available for 
public inspection and copying in the Commission's 
Public Reference Room, 1100 L Street, N. W., Wash- 
ington, D. C. 20549. 


FOR FURTHER INFORMATION CONTACT: Jane A. 
Kanter, Esq. (202) 272-2112 or Anthony A. Vertuno, 
Esq. (202) 272-2107, Division of Investment 
Management, Securities and Exchange 
Commission, Washington, D. C. 20549. 


SUPPLEMENTARY INFORMATION: In the release 
issued on November 17, 1980, the Commission 
requested comments on proposed amendments to 
its Form N-1Q (17 CFR 274.106), adopted pursuant 
to section 30 of the Investment Company Act of 1940 
(15 U.S.C. 80a-29), which is used by management 
investment companies to report the occurrence 
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during the preceding calendar quarter of any one or 
more of twelve specified events. To reduce the 
number of times a reporting company must file Form 
N-1Q, the Commission has proposed to eliminate 
the reporting of portfolio changes on Form N-1Q and 
to modify the reporting of shareholder voting on the 
form. In order to receive the benefit of the comments 
of the greatest number of interested persons and in 
view of the request received by the Commission for 
additional time in which to comment, the 
Commission has extended the comment period for 
the release until February 27, 1981. In this regard 
the attention of interested parties is directed to the 
Commission’s “Rules of Practice” (17 CFR 201.27, 
201.28) and “Informal and Other Procedures” (17 
CFR 202.6), which provide that the Commission 
may, in its discretion, accept and include in the 
public record written comments filed with the Com- 
mission after the closing date. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17451/January 15, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6280/January 15, 1981 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17452/January 15, 1981 


In the Matter of 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


1735 K Street, N. W. 
Washington, D. C. 20006 
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(SR-NASD-80-26) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
AND ORDER APPROVING PROPOSED RULE 
CHANGE 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78s(b)(1) (the 
“Act’), notice is hereby given that on December 30, 
1980, the National Association of Securities Dealers, 
Inc. (“NASD”) filed with the Commission copies of a 
proposed rule change to amend Sections 3 and 4 to 
Appendix E of Section 33 of Article III of its Rule of 
Fair Practice, respectively, to increase from 1,000 to 
2,000 contracts the aggregate position that can be 
maintained in put and call options on the same side 
of the market on the same underlying security, and 
to increase from 1,000 to 2,000 the number of 
contracts of a given class of options that can be 
exercised within a period of five consecutive 
business days. 


Interested persons are invited to submit written 
data, views and arguments concerning the 
submission within 21 days from the date of this 
publication. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D. C. 20549. Reference should be made 
to File No. SR-NASD-80-26. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. 552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N. W., Washington, 
D: Cc. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to a registered securities association, and 
in particular, the requirements of Section 15A and 
the rules and regulations thereunder. 
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The Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after 
the date of publication of notice of filing. The 
proposed changes in position and exercise limit 
levels will conform the NASD’s rules to those of the 
options exchanges, as recently approved by the 
Commission.! In approving the NASD’s proposed 
rule change, the Commission is relying on the same 
basis articulated in its order approving the prior 
proposals of the options exchanges. No public 
comments, adverse or otherwise, were received by 
the Commission either during the pendency of the 
options exchange proposals or subsequent to the 
Commission's order approving those changes. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17453/January 15, 1981 


In the Matter of 


PROVIDENCE ENERGY CORPORATION 
common stock, $1.00 par value 


The American Stock Exchange, Inc. has filed an 
application pursuant to Rule 12f-2(b) under the 
Securities Exchange Act of 1934 for adetermination 
that the abovementioned stock is substantially 
equivalent to the common stock, $1.00 par value, of 
the Providence Gas Company, a Rhode Island 
corporation, heretofore admitted to unlisted trading 
privileges on the applicant exchange. 


According to the December 10, 1980, proxy 
statement of Providence Gas, Providence Gas would 
be reorganized by merging with Providence Energy a 
recently formed corporation whose outstanding 





‘Securities Exchange Act Release No. 17237, 
October 22, 1980, 45 FR 71454, October 28, 1980. 
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stock is wholly owned by Provident Gas. The 
outstanding common stock, par value $1.00, of 
Providence Gas would be converted share for share 
into the common stock, par value $1.00, of 
Providence Energy. All the stock of Providence Gas 
then would be owned by Providence Energy, and all 
the stock of Providence Energy existing prior to the 
merger would be cancelled. Ownership of the stock 
of subsidiary companies of Providence Gas would be 
transferred to Providence Energy.' The new shares 
would rank equally with the grandfathered shares in 
respect to percentage of corporate ownership, voting 
rights, eligibility for dividends, and claims on assets 
in event of liquidation. No changes will occur in the 
financial statements,? and a change of law is not a 
factor as both corporations exist under the laws of 
Rhode Island.’ 


The Commission having duly considered this 
matter, and having due regard for the public interest 
and the protection of investors; 


IT ISORDERED, pursuant to Sections 12(f) and 23(a) 
of the Securities Exchange Act of 1934 and Rule 12f- 
2(b) thereunder, that the above-mentioned 
application of the American Stock Exchange, Inc. is 
hereby granted. 


George A. Fitzsimmons 
Secretary 








'Providence Gas Proxy Statement, pages 7-9, A-1 
(December 10, 1980). The purpose of the 
reorganization is to segregate the utility and the non- 
utility operations of Providence Gas, a regulated 
utility, and to reorganize its various operations under 
a holding company that would not be subject to 
utility company regulations. According to the proxy 
statement, such reorganization would permit more 
simplified financing and accounting, easier 
allocation of responsibilities between utility and non- 
utility operations, and in general greater corporate 
flexibility. id., pages 9-10. 


2Providence Gas Proxy Statement (December 10, 
1980), pages 12-13. 


3/d., page 18. 
‘Id., at page A-1. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17454/January 15, 1981 


In the Matter of 


THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

1735 K Street, N.W. 

Washington, D.C. 20006 


(SR-NASD-80-25) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
AND ORDER APPROVING PROPOSED RULE 
CHANGE 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (“Act”), 
notice is hereby given that on December 15, 1980, 
the National Association of Securities Dealers, Inc. 
(“NASD”) filed with the Commission copies of a 
proposed rule change which amends Article IV, 
Section 3(h) of its By-Laws to increase from three to 
seven the number of Governors-at-Large elected by 
the Board of Governors. The proposed rule change 
would also amend Article IV, Section 2(a) of the 
NASD’s By-Laws to provide that the Board of 


Governors shall consist of thirty-one members 
instead of twenty-seven members and to amend 
certain references in the provisions of Section 3 of 
the NASD By-Laws related to these changes in the 
composition of the Board of Governors. The NASD 


has requested that this rule filing receive 


accelerated approval pursuant to Section 19(b)(2) 
of the Act. 


Interested persons are invited to submit written 
data, views and arguments concerning the proposed 
rule change within 21 days from the date of this 
publication. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-NASD-80-25. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C.§552, will be available for 
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inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to the NASD, and in particular, the 
requirements of Section 15A of the Act and the rules 
and regulations thereunder. 


The Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after 
the date of publication of notice of filing thereof. 
Such accelerated approval will allow the Board of 
Governors to commence the nomination and 
selection process for new Governors-at-Large at 
their January 19, 1981, meeting and avoid the lapse 
of time between the comment period and a 
subsequent meeting of the Board of Governors. The 
Commission also finds that accelerated approval 
satisfies the requirement of Section 15A(b)(4) that 
one or more directors shall be representative of 
issuers and investors and not to be associated with a 
member of the association, broker, or dealer. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17455/January 15, 1981 


Administrative Proceeding File No. 3-5947 
In the Matter of 
JACKIE G. TINDEL 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In this proceeding, instituted on July 24, 1980, 
pursuant to Sections 15(b) and 19(h) of the 
Securities Exchange Act of 1934, respondent Jackie 
G. Tindel (Tindel) has submitted an Offer of 
Settlement which the Commission has determined 
to accept. Without admitting or denying the 
allegations contained in the Order for Proceedings, 
the respondent consents to the findings of violations 
and sanctions contained in this Order. 


On the basis of the Order for Proceedings and the 
Offer of Settlement, The Commission finds that 
Tindel wilfully violated Section 17(a) of the 
Securities Act of 1933 and Section 10(b) and Rule 
10b-5 thereunder of the Securities Exchange Act of 
1934 as alleged in the Order for Proceedings. 


Ml. 
In view of the above, it is in the public interest to 
impose the sanctions and accept the undertakings 


specified in the Offer of Settlement. 


Accordingly, IT IS ORDERED that: 


1. Tindel is suspended from association with any 
broker, dealer, investment advisor or investment 
company for six (6) months effective the second 
Monday following the entry of this Order; 


2. Tindel may re-associate with a broker or dealer 
only in a supervised capacity. 


3. Tindel file an affidavit with the Fort Worth Office of 
the Commission within fifteen (15) days of the 
conclusion of his suspension and re-association with 
any broker or dealer stating that he has complied 
with this Order. 


By the Commission. 


George A. Fitzsmmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17456/January 15, 1981 


Admin. Pro. File No. 3-5877 
In the Matter of 


JOSEPH T. ZAPPALA 
22 Meadow Road 
Pennsville, New Jersey 08070 


ORDER DISMISSING PROCEEDINGS 


An Order Instituting Proceedings in this matter was 
issued by the Commission on February 13, 1980! 
alleging, inter alia, that Joseph T. Zappala 
(“Zappala”), among others, willfully violated and 
willfully aided and abetted violations of Sections 5(a) 
and 5(c) of the Securities Act of 1933 in connection 
with the offer to sell, sale and delivery after sale of the 
securities of ATVA Enterprises, Inc. 


On the basis of the recommendation of the Division 
of Enforcement after a review of the evidence, and 
under all of the circumstances, the Commission 
concludes that remedial actin against Zappala is not 
in the public interest. 


Accordingly, IT IS ORDERED that these proceedings 
against Zappala be, and they hereby are, dismissed. 


By the Commission. 


George A. Fitzsmmons 
Secretary 








ISee Securities Exchange Act of 1934 Release No. 


17010 (July 25, 1980). 
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1!n the Matter of Virrilli, Altschuler, Schwartz, Inc., et 
al., Admin. Pro. File No. 3-5877. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17457/January 15, 1981 


In the Matter of 
MERRIMACK FARMERS’ EXCHANGE, INC. 


NOTICE OF APPLICATION PURSUANT TO SECTION 
12(h) 


The Securities and Exchange Commission has 
issued a notice giving interested persons until Feb. 
9, 1981 to request a hearing on an application by 
Merrimack Farmers’ Exchange, Inc. (“Applicant”), 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934, for an order exempting Applicant from 
filing periodic reports pursuant to Sections 13 and 
15(d) of that Act other than reports of income and 
disbursements on Form 10-K. On July 8, 1980, 
shareholders of the Applicant approved a Proposed 
Sale and Plan of Liquidation of Applicant, and on 
August 12, 1980 the Applicant sold substantially all 
of its assets pursuant to such shareholder action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17458/January 15, 1981 


In the Matter of 
ENI DEVELOPMENT DRILLING PROGRAM 1979-B 
File No. 81-646 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has 
issued an order granting the application of ENI 
Development Drilling Program 1979B, a limited 
partnership, for a partial exemption from the 
reporting requirements of Sections 13 and 15(d) of 
the Securities Exchange Act of 1934. It appears to 
the Commission that the requested exemption is 
consistent with the public interest and the protection 
of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17459/January 21, 1981 


A notice has been issued giving interested persons 
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until February 11, 1981 to comment on the 
applications of the Midwest Stock Exchange for 
unlisted trading privileges in the common stock ($2 
par value) of Liberty National Insurance Holding Co. 
and the common stock (no par value) of Sullair 
Corporation. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17460/January 16, 1981 


NET CAPITAL REQUIREMENTS FOR BROKERS AND 
DEALERS 


ACTION: Extension of comment period. 


SUMMARY: On October 9, 1980, the Commission, 
in two releases, published for comment proposed 
amendments to its net capital requirements for 
brokers and dealers. One of the releases also 
solicited comment on a broad range of questions 
regarding the Commission's financial responsibility 
program for brokers and dealers. The Commission is 
extending the comment period for these releases to 
March 16, 1981. 


DATE: Comments must be received on or before 
March 16, 1981. 


ADDRESSES: Four copies of all comments should 
be submitted and addressed to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, N.W., 
Washington, D.C. 20549. Comments.should refer to 
File No. S7-855 or S7-856 and will be available for 
inspection at the Commission’s Public Reference 
Room, Room 6101, 1100L Street, N.W., Washington, 
B.C. 


FOR FURTHER INFORMATION CONTACT: Gregory 
N. Smith, Division of Market Regulation, (202) 272- 
2368, 500 N. Capitol Street, N.W., Washington, D.C. 
20549. For questions relating to the analysis and 
interpretation of the economic data, please contact 
Rosanne F. Greene, Directorate of Economic and 
Policy Analysis, (202) 523-5495. 


SUPPLEMENTARY INFORMATION: On October 9, 
1980, the Commission published for comment 
proposed amendments to the Commission’s net 
capital rule, Rule 15c3-1 (17 CFR 240.15c3-1), 
which would lower capital requirements for firm 
operating pursuant to the so-called “alternative” net 
capital rule, paragraph (f) of Rule 15c3-1. The 
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proposed amendments also would increase the 
percentage deductions ("haircuts”) to be applied to 
proprietary holdings of certain debt securities to 
reflect the recent dramatic fluctuations in the 
market values of those instruments. Finally, the 
Commission solicited public comment on a broad 
range of questions on the scope, adequacy and 
necessity of the Commission’s financial responsi- 
bility rules. 


Notice of the requests for comments was given by 
Securities Exchange Act Release Nos. 17208 and 
17209 (October 9, 1980) and by publication in the 
Federal Register (45 FR 69911 and 69915 (October 
22, 1980)). Interested persons were invited to 
submit written comments prior to January 15, 1980. 
Based on the comments received thus far, and a 
request by the Securities Industry Association for 
more time to develop supporting data, the 
Commission is of the opinion that it would be in the 
public interest to further extend the comment 
period. 


Accordingly, the Commission today announces that 
it is extending the period for submission of written 
comments concerning the two above described 
releases and proposed amendments until March 16, 


1981. 
By the Commission. 


George A. Fitzsmmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17461/January 16, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY THE DEPOSITORY TRUST COMPANY 


(File No. SR-DTC-80-7) 


The Depository Trust Company submitted on 
January 7, 1981, a proposed rule change providing 
that unstamped or otherwise unidentified record 
date deposits will be rejected back to the participant. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such 
proposed rule change, the Commission may 
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summarily abrogate the rule change if it appears to 
the Commission that such action is necessary or 
appropriate in the public interest, for the protection 
of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
January 19, 1981. Interested persons are invited to 
submit written data, views and arguments 
concerning the submission within twenty-one days 
from the date of publication in the Federal Register. 
Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-DTC-80-7). 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be 
available for public inspection at the Securities and 
Exchange Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17462/January 16, 1981 


PHILADELPHIA DEPOSITORY TRUST COMPANY 
(“PDTC“) 


(SR-PDTC-80-2) 


On December 8, 1980, PDTC filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 U.S.C. 
78s(b)(1) (the “Act”) and Rule 19b-4 thereunder, a 
proposed rule change which would enable pledgee 
banks to make collateral pledged to them by 
participants available for use in the stock loan 
program of the Stock Clearing Corporation of 
Philadelphia. 


Notice of the proposed rule change together with the 
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terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 17362, 
December 10, 1980) and by publication in the 
Federal Register (45 FR 87284, December 16, 
1980). No written comments were received by the 
Commission. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to registered clearing agencies, and in 
particular, the requirements of Section 17A of the 
Act. 


It is therefore ordered, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change be 
approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17463/January 19, 1981 


An order has been issued granting the application of 
the Philadelphia Stock Exchange, Inc. to strike the 
call option contracts of CLOROX COMPANY. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17464/January 19, 1981 


An order has been issued granting the application of 
the Pacific Stock Exchange to strike the put and call 
options of DISNEY (WALT) PRODUCTIONS. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17465/January 19, 1981 


In the Matter of 

BOSTON STOCK EXCHANGE, INC. 
53 State Street 

Boston, MA 02109 

(SR-BSE-79-4) 
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ORDER APPROVING PROPOSED RULE CHANGE 


On February 13, 1980, the Boston Stock Exchange, 
Inc. (“BSE”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (“Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change to 
amend Chapter XI, Section 1 of the BSE Rules by 
establishing and defining some of the obligations of 
two classes of alternate specialists. Class A alternate 
specialist would be assigned to particular securities, 
while Class B alternate specialists would function as 
such in every security traded on the BSE. Class A and 
Class B alternate specialists would differ in that 
Class B alternates must establish any long or short 
positions only on the BSE floor. Alternate specialists 
of either class would be required to make a bid or 
offer at a floor broker’s request, which must either 
improve the price or the depth of the existing quote 
in the stock to which it relates. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-16656, 
March 14, 1980) and by publication in the Federal 
Register (45 FR 18527, March 20, 1980). No 
comments were received with respect to the 
proposed rule change. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to a national securities association, and 
in particular, the requirements of Section 6 and the 
rules and regulations thereunder, in particular 
Section 6(b)(5) in that the proposed rule change will 
remove impediments to a free and open market. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17466/January 19, 1981 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY THE NEW YORK 
STOCK EXCHANGE, INC. 


File No. SR-NYSE-81-1 


The New York Stock Exchange submitted, on 
January 15, 1981, a proposed rule change under 
Rule 19b-4 to increase various member fees 
currently charged by the Exchange. 


The foregoing change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 (“Act”). At any time within 
sixty days of the filing of such proposed rule change, 
the Commission may summarily abrogate such rate 
change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise 
in furtherance of the purposes of the Securities 
Exchange Act of 1934. 


Publication of the submission is expected to be in 
the Federal Register during the week of January 19, 


1981. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of 
publication in the Federal Register. Persons desiring 
to make written comments should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NYSE-81-1. 


Copies gf the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17467/January 19, 1981 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-81-2 


The New York Stock Exchange, Inc. submitted on 
January 15, 1981, a proposed rule change under 
Rule 19b-4 to increase listing fees currently charged 
by the Exchange and to impose a new listing fee for 
bonds. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
January 19, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be disap- 
proved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of 
publication in the Federal Register. Persons desiring 
to make written comments should file six copies 
thereof with the Secretary of the Commssion, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NYSE-81-2. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commssion, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street. N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17468/January 19, 1981 


File No. 81-647 


In the Matter of 


FARMERS’ UNION CO-OPERATIVE ROYALTY 
COMPANY 


NOTICE OF APPLICATION PURSUANT TO SECTION 
12(h) OF THE SECURITIES EXCHANGE ACT OF 1934 
AND OPPORTUNITY FOR HEARING 


The Securities and Exchange Commission has 
issued a notice giving interested persons until 
February 13, 1981 to request a hearing on an 
application by Farmers’ Union Co-Operative 
Company (the “Applicant”) for an order exempting 
the Applicant from the registration requirements of 
Section 12(g) of the Securities Exchange Act of 
1934. 


The Applicant was incorporated as a co-operative 
profit sharing corporation on November 13, 1928. It 
has capital stock issued and outstanding with 
limited voting rights, and which is subject to 
restrictions on transfers. The Applicant has, as of 
December 31, 1979, surpassed the statutory 
minimum requirements for registration specified in 
Section 12(g) of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17496/January 19, 1981 


The Securities and Exchange Commission has 
ordered public administrative proceedings under 
the Securities Exchange Act of 1934 (“Exchange 
Act’) against Tanley and Okaley Investment Co., Inc. 
(“Registrant”), a broker-dealer located in Nashville, 
Tennesee, Luther Tanley, its president, of Nashville, 
Tennessee, and Edward Fox, an employee, of 
Memphis, Tennessee. 


The proceedings are based on the staff's allegations 
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that the respondents in connection with the offer and 
sale of municipal and industrial revenue bonds in 
1979-1980 violated or aided and abetted violations 
of Section 17(a) of the Securities Exchange Act of 
1933 and Section 10(b) of the Exchange Act and 
Rule 10b-5 promulgated thereunder. 


The Order alleges that the respondents charged 
excessive prices (“mark-ups”) and paid an 
insufficient amount (‘“mark-downs”) for various 
bonds. It also alleges that Registrant and Tanley 
were responsible for various misrepresentations and 
omissions of material facts concerning the financial 
condition of certain issues of bonds, the limited 
guarantees on a bond issue, and the risks involved in 
the investments. Tanley was also alleged to have 
failed reasonably to supervise some of Registrant’s 
salesmen with a view toward preventing certain 
violations. 


A hearing will be scheduled by further order to take 
evidence on the staff allegations and to afford the 
respondents an opportunity to offer any defenses 
thereunder for the purpsoe of determining whether 
any action of a remedial nature is necessary or 
appropriate in the public interest. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17470/January 19, 1981 


Administrative Proceeding File No. 3-5997 

In the Matter of 

EDWARD BENEDICT FOX 

ORDER IMPOSING REMEDIAL SANCTIONS 


PURSUANT TO SECTIONS 15(b) AND 19(h) OF THE. 
SECURITIES EXCHANGE ACT OF 1934 


In these administrative proceedings ordered 
pursuant to Section 15(b) and 19(h) of the Securities 
Exchange Act of 1934 (“Exchange Act”), 
Respondent Edward Benedict Fox (“Fox”) has 
submitted an Offer of Settlement which the 
Commission has determined to accept.! Solely for 





'In the Matter of Tanley and Oakley Investment Co., 
Inc., instituted simultaneously with the entry of this 
Order Imposing Remedial Sanctions. 
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the purpose of these proceedings and without 
admitting or denying the allegations contained inthe 
Order for Public Proceedings, Fox consented to the 
findings of wiliful violations and sanctions, as set 
forth below. 


On the basis of the Order of Public Proceedings and 
the Offer of Settlement which the Commission has 
determined to accept, it is found that Respondent 
Fox willfully violated Section 17(a) of the Securities 
Act and Section 10(b) of the Exchange Act and Rule 
10b-5 promulgated thereunder in connection with 
markets on revenue and industrial development 
bonds.? 


UI. 


In view of the foregoing, it is in the public interest to 
impose the sanction set forth in the Offer of 
Settlement. 


Accordingly, it is ORDERED that effective the second 
Monday following the date of this order: Respondent 
Edward Benedict Fox be, and hereby is, suspended 
from association with any broker, dealer or 
municipal securities dealer or investment adviser 
for a period of 60 days and barred from association 
with any broker or dealer in a supervisory or 
proprietary capacity provided that after 19 months 
from the effective date of the order he may apply to 
the Commission to become so associated. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17471/January 19, 1981 


In the Matter of 
MIDWEST STOCK EXCHANGE, INC. 


120 South LaSalle Street 
Chicago, Illinois 60603 





The findings herein are binding solely on Edward B. 
Fox and not on any other Respondent in these 
proceedings. 
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(SR-MSE-80-10) 
ORDER APPROVING PROPOSED RULE CHANGE 


On May 19, 1980, the Midwest Stock Exchange, Inc. 
filed with the Commission, pursuant to Section 
19(b)(1) of the The Securities and Exchange 
19(b)(1) of the Securities Exchange Act of 1934, 15 
U.S.C. 78(s)(b)(1) (‘Act’) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
would require registered market makers to 
guarantee excution on all 100 share agency orders in 
accordance with the procedures set forth in Article 
XX, Rule 34 of the MSE Rules relating to the “BEST” 
System. In addition, the proposal would delete the 
prohibitin on a registered market maker receiving 
exempt credit for transactions in his assigned 
securities effected in other markets, and instead, 
would require registered market makers to effect on 
the MSE at least 50 percent of their total quarterly 
share volume which creates or increases positions in 
their market maker accounts. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-16845, 
May 27, 1980) and by publication in the Federal 
Register (45 FR 37788, June 4, 1980). Nocomments 
have been received by the Commission with respect 
to the proposed rule change. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to a national securities association, and 
in particular, the requirements of Section 6 and the 
rules and regulations thereunder, in particular 
Section 6(b)(5) in that the proposed rule change will 
remove impediments to a free and open market. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17472/January 19, 1981 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE CHICAGO BOARD OPTIONS EXCHANGE 
INCORPORATED 


File No. SR-CBOE-80-29 


The Chicago Board Options Exchange Incorporated 
(“CBOE”) submitted on December 22, 1980 a 
proposed rule change under Rule 19b-4 to clarify 
that any type of arrangement for market maker 
financing must be disclosed to the CBOE. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
January 19, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be disap- 
proved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of 
publication in the Federal Register. Persons desiring 
to make written comments should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-CBOE-80-29. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552 will be available for 
inspection and copying at the Commissions’ Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17473/January 19, 1981 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, New York 10005 


File No. SR-NYSE-77-13 
File No. SR-NYSE-77-14 


ORDER APPROVING CERTAIN PROPOSED RULE 


CHANGES BY THE NEW YORK STOCK EXCHANGE 
INC. 


On April 18, 1977, the New York Stock Exchange, 
Inc. (the “NYSE”) filed with the Commission, 
pursuant to Section 19(b) of the Securities Exchange 
Act of 1934 (the “Act”), 15 U.S.C. 78s(b), and Rule 
19b-4 thereunder, 17 CFR 240.19b-4, proposed rule 
changes to amend its Constitution, rules and 
policies relating to membership and association 
with members. Generally, the proposed rule 
changes concerning standards for becoming an 
associated person of a member were filed in SR- 
NYSE-77-13, and the proposed rule changes 
concerning formation and approval of member 
organizations were filed in SR-NYSE-77-14. 


Notice of the proposed rule changes, together with 
the terms of substance, was given in Securities 
Exchange Act Release Nos. 13468 (April 25, 1977) 
and 13469 (April 25, 1977) and was published inthe 
Federal Register (42 FR 22442, 22446). Interested 
persons were invited to submit written data, views 
and arguments by May 24, 1977. On January 15, 
1979, the NYSE filed amendments to both SR-NYSE- 
77-13 and 77-14. On April 2, 1979, the Commission, 
in Securities Exchange Act Release No. 15689 (44 
FR 21106) approved certain of the proposed rule 
changes contained in those filings and deferred 
action on other proposed rule changes in those 
filings and deferred action on other proposed rule 
changes in those filings pending further review of 
those changes. On November 2, 1979, the NYSE 
filed additional amendments to SR-NYSE-77-14. 
Those amendments were technical in nature and 
were not published for public comment. On 
November 21, 1979, the Commission in Securities 
Exchange Act Release No. 16360 (44 FR 68049) 
approved a number of the remaining changes 
contained in SR-NYSE-77-14. 


Volume 21, No. 17, February 3, 1981 





On January 25, 1980, the NYSE filed with the 
Commission a second set of amendments to SR- 
NYSE-77-13 dealing with the regulation of 
associated persons of members of the NYSE. Notice 
of the proposed rule changes was given in the 
Securities Exchange Act Release No. 16566 
(February 21, 1980) and was published in the 
Federal Register (45 FR 11635) for public comment. 


Subsequently, the NYSE filed third and fourth 
amendments to SR-NYSE-77-14. On February 20, 
1980, the NYSE filed the third amendment to SR- 
NYSE-77-14 containing technical changes in the 
filing that were not published for comment. On July 
28, 1980, the NYSE filed with the Commission a 
proposed rule change removing Canada as a qualify- 
ing domicile for NYSE membership organizations. 
Notice of the proposed rule change was given in 
Securities Exchange Act Release No. 17047 (August 
5, 1980) and was published in the Federal Register 
(45 FR 53303). 


The Commission has determined at this time to 
approve the remaining proposed rule changes 
contained in SR-NYSE-77-13, as amended, and SR- 
NYSE-77-14, as amended. .In addition, the 
Commission has approved the proposed deletion of 
various existing NYSE rules that are superseded by 
the rules approved in this order, and the NYSE has 
withdrawn a number of such proposed changes from 
the filings. The changes being approved contribute 
to the fair administration of the NYSE, conform 
certain of the NYSE’s rules to the requirements of the 
Act, aS amended, and the rules thereunder, and 
generally eliminate restrictions upon membership 
that are not required by the Act. 


The changes in SR-NYSE-77-13, relating primarily to 
associated persons of NYSE members, that the 


Commission is today approving are: (1) the 
definition of the term “engaged in a securities or 
kindred business”;! (2) the conditions for approval 
as an “approved person’? including a special provi- 
sion concerning the examination of books and 
records of approved persons that are domiciled 
outside of the United States;? (3) deletion of a 
requirement that a majority of the members of the 
board of directors of an NYSE member organization 
be “members” or “allied members”;* (4) a revision 
concerning approval of members and allied 
members by the NYSE.° 


The change in SR-NYSE-77-14 that the Commission 
is today approving eliminates, subject to a 
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grandfather provision, the Canadian exception tothe 
NYSE’s existing requirement that every NYSE 
member be a partnership or corporation created or 
organized under the laws of, and maintain its 
principal place of business in, the United States.® 


With respect to the proposed rule changes 
referenced above that the Commission is today 
approving, the Commission finds that such 
proposed rule changes as set forth in File Nos. SR- 
NYSE-77-13 and 77-14, as amended, are consistent 
with the requirements of the Act and rules and 
regulations thereunder applicable to national 
securities exchanges.’ 


The Commission has found that the examination 
procedures proposed by the NYSE in its Rule 304.12 
for approved persons domiciled outside the United 
States are consistent with the provisions of the Act 
applicable to the NYSE. That finding should not be 
construed to mean that the NYSE would not have 
authority to adopt different examination require- 
ments nor should it be construed to suggest that the 
Commission's authority under the federal securities 
laws to conduct investigations or examinations is 
limited in the manner reflected in the NYSE’s rules 
reflects an effert made in good faith by the NYSE to 
balance the need for effective surveillance against 
what today seems to be appropriate deference tothe 
laws and customs of foreign nations. 





Rule 2. 

Rules 304(a) and (h). 
Rule 304.12. 

‘Rule 311(b)(1). 
5Rule 312(e). 

6Rule 311(f). 


This finding constitutes approval only of the specific 
additions and deletions made in the cited rules in 
File Nos. SR-NYSE-77-13 and 77-14 and thus should 
not be construed as a statement by the Commission 
that any such rule, as amended, has necessarily 
been brought into full compliance with the Act. See 
Section 31(b) of the Securities Acts Amendments of 
1975 (Pub. L. 94-29 (June 4, 1975)) and Securities 
Exchange Act Release Nos. 13027 (Dec. 1, 1976) 
and 12157 (Mar. 2, 1976). 
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The problems addressed by NYSE Rule 304.12 inthe 
area of foreign surveillance and enforcement are 
complex and they do not appear to admit of 
completely satisfying solutions under current 
circumstances. The Congress in 1975 expressed the 
ocnclusion that this Nation’s securities markets 
should be open to foreign participation by securities 
professionals. In that regard, the Securities Acts 
Amendments of 1975 (the “1975 Amendments”) 
amended Section 6 of the Act to provide for “open” 
membership on national securities exchanges. At 
the same time, the Congress provided authority for 
national securities exchanges, subject to 
Commission approval, to impose a regime of 
regulation and surveillance that would protect the 
integrity of their markets. The Act specifically 
contemplates that a national securities exchange 
may bar any person from becoming associated with 
a member if that person does not agree (i) to supply 
the exchange with such information with respect to 
its relationship and dealings with the member as 
may be specified in the rules of the exchange (ii) to 
may be specified in the rules of the exchange and (ii) 
to permit the examination of its books and records to 
verify the accuracy of any information so supplied.? 
That provision, quite deliberately, does not 
contemplate that exchanges would necessarily be 
permitted to insist that all such examinations be 
conducted by the exchanges themselves, but 
instead it allows the Commission to approve 
exchange rules such as those of the NYSE approved 
today, which allow the examinations to be conducted 
by independent third parties in cases where the laws 
or customs of foreign nations would make direct 
NYSE examination illegal or improper. In that regard, 
the legislative history of the 1975 Amendments 
makes it clear that the Commission should use its 
own judgment in determining what the Commission 
own judgment in determining what regulatory 
approaches may be necessary to deal with problems 
that arise from foreign secrecy laws and other 
aspects of foreign participation in United States 
securities markets. !° 


The third party examination procedure specified in 
the NYSE’s rule for certain foreign-domiciled 
persons does not provide the same degree of 
regulatory control as the NYSE has in the case of 
other persons who are member or associated 
persons. Allowing that reiaxation may entail some 
risk to the integrity of the examination and 
surveillance process, but the Commission believes it 
is not inappropriate to allow the NYSE flexibility in 
this area in order to advance the congressional goal 


1398/SEC DOCKET 


of facilitating greater foreign participation in our 
markets. The Commission expects that exchange 
members, and their associated persons, who avail 
themselves of the third party examination procedure 
will take appropriate steps to ensure that the 
accommodation being afforded them will not be 
abused. If, however, it appears that the flexibility 
thereby provided is impeding appropriate efforts by 
the NYSE to assure the integrity of its market or is 
otherwise not serving the public interest, the 
Commission will revisit the matter and may consider 
alternative measures. 


Ultimately, the best solution to the problems of 
surveillance and enforcement that arise from the 
increasing international participation in securities 
markets, both here and abroad, may be an organized 
system of international cooperation and consulta- 
tion among the governments of the affected nations. 
Under such a system, the activities of financial inter- 
mediaries domiciled in a particular country could be 
inspected by the government in that country or, 
possibly, by other auditing bodies recognized as 
having an equivalent function, and the governments 
of other nations could repose trust and confidence in 
those inspections as a means of insuring the 
integrity of dealings by such firms in the markets 
located elsewhere. The Commission would welcome 
an opportunity to participate in developing any 
further approaches toward that end. Although it 
would not alone be sufficient to achieving such an 
organized system, the NYSE’s rule 304.12 points in 
that direction and may be a first step toward 
reaching an accommodation that would foster 
greater international participation in the securities 
markets here and abroad. 





®See Sections 6(b)(2) and 6(c) of the Act, added by 
Section 4 of the 1975 Amendments, 89 Stat. 97, 
104-106 (1975). 


Section 6(c)(3)(C) fo the Act. 


See, e.g., Securities Acts Amendments of 1975, 
Report of the Senate Comm. on Banking, Housing 
and Urban Affairs to Accompany S.249, S. Rep. No. 
94-75, 94th Cong., 1st Sess. 69 (1975). 
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IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, 15 U.S.C. 78(s)(b)(2), that the 
proposed amendments to the rules enumerated 
above be and hereby are, APPROVED. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17474/January 19, 1981 


In the Matter of Applications of the 
BOSTON STOCK EXCHANGE, INC. 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICATIONS 
FOR UNLISTED TRADING PRIVILEGES 


The Boston Stock Exchange (“BSE”) has filed 
applications with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another 
national securities exchange:! 


GULF CANADA LTD. 
Common Stock, No Par Value (File No. 7-5797) 


AERONCA, INC. 
Common Stock, $1 Par Value (File No. 7-5798) 


ALLEN GROUP (THE) 
Common Stock, $1 Par Value (File No. 7-5799) 


BLUE BELL, INC. 
Common Stock, $3.33 1/3 Par Value (File No. 7- 
5800) 


CANADIAN OCCIDENTAL PETROLEUM LTD. 
Common Stock, $1 Par Value (File No. 7-5801) 


DOWNEY SAVING & LOAN ASSOCIATION 
Guarantee Stock, $.25 Par Value (File No. 7-5802) 


HANDELMAN CO. 
Common Stock, $1 Par Value (File No. 7-5803) 
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HARTFIELD-ZODYS, INC. 
Common Stock, $1 Par Value (File No. 7-5804) 


HAWAIIAN ELECTRIC CO., INC. 
Common Stock, $6 2/3 Par Value (File No. 7- 
5805) 


HERSHEY OIL CORP. 
Common Stock, $.10 Par Value (File No. 7-5806) 


HORN & HARDART CO. (THE) 
Common Stock, $1 Par Value (File No. 7-5807) 


HUDSON BAY OIL & GAS CO. LTD. 
Common Stock, $2.50 Par Value (File No. 7-5808) 


INTERLAKE INC. 
Common Stock, $1 Par Value (File No. 7-5809) 


MCO RESOURCES 
Common Stock, $.01 Par Value (File No. 7-5810) 


MOBILE HOME INDUSTRIES, INC. 
Common Stock, $1 Par Value (File No. 7-5811) 


MORRISON-KNUDSEN CO., INC. 
Common Stock, $10 Par Value (File No. 7-5812) 


NORRIS INDUSTRIES INC. 
Common Stock, $.50 Par Value (File No. 7-5813) 


ROLM CORP. 


Common Stock, $.02 1/8 Par Value (File No. 7- 
5814) 


SPS TECHNOLOGIES INC. 
Common Stock, $1 Par Value (File No. 7-5815) 


UNITED PARK CITY MINES CO. 
Common Stock, $1 Par Value (File No. 7-5816) 


BOW VALLEY INDUSTRIES LTD. 
Common Stock, No Par Value (File No. 7-5817) 


GENRAD, INC. 
Common Stock, $1 Par Value (File No. 7-5818) 





Notice of these applications was given by 
publication in the Federal Register. 46 FR 1383 
(January 6, 1981). The Commission has received no 
comments with respect to these applications. 
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JOHN HANCOCK INCOME SECURITIES CORP. 
Capital Stock, $1 Par Value (File No. 7-5819) 


JOHN HANCOCK INVESTORS, INC. 
Common Stock, $1 Par Value (File No. 7-5820) 


NVF COMPANY 
Common Stock, $1 Par Value (File No. 7-5821) 


The Commission finds that approval of the BSE’s 
applications for unlisted trading privileges in these 
securities in consistent with the maintenance of fair 
and orderly markets and the protection of investors. 
As a national securities exchange registered with the 
Commission pursuant to Section 6 of the Act, the 
BSE is subject to the provisions of paragraph (b) of 
that section, and to the Commission’s inspection 
authority and oversight responsibility under 
Sections 17 and 19 of the Act and the rules and 
regulations thereunder. In addition, transactions in 
the subject securities, regardless of the market in 
which they occur, are reported in the consolidated 
transaction reporting system contemplated by Rule 
11Aa3-1 under the Act [17 CFR 240.11Aa3-1]. The 
availability of last sale information for the subject 
securities should contribute to pricing effiicency 
and to ensuring that transactions on the BSE are 
executed at prices which are reasonably related to 
those occurring in other markets. Finally the 
Commission has received no comments indicating 
that the granting of these applications would not be 
consistent with the maintenance of fair and orderly 
markets and the protection of investors. The 
Commission further finds that approval of the BSE 
applications will provide increased opportunities for 
competition among brokers and dealers and among 
exchange markets consistent with the purposes of 
the Act and the objectives of the national market 
system. 


ACCORDINGLY, IT IS ORDERED, pursuant to Section 
12(f)(1)(B) of the Act, that the applications for 
unlisted trading privileges on the Boston Stock 
Exchange in the above named securities are hereby 
approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17475/January 19, 1981 


A notice has been issued giving interested persons 
until February 11, 1981 to comment on the 
applications of the Cincinnati Stock Exchange for 
unlisted trading privileges in the common stock ($1 
par value) of CSX Corporation and the common stock 
($10 par value) of JWT Group, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17476/January 19, 1981 


A notice has been issued giving interested persons 
until February 11, 1981 to comment on the 
application of THE PARSONS CORPORATION/RMP 
INTERNATIONAL, LTD. to withdraw their common 
shares from listing and registration on the American 
Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17477/January 19, 1981 


A notice has been issued giving interested persons 


until February 11, 1981 to comment on the 
application of WALTER KIDDE OVERSEAS FINANCE 
NV to withdraw its 5% Convertible Subordinated 
Guaranteed Debentures (due 1989) from listing and 
registration on the New York Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17478/January 21, 1981 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 


(File No. SR-CBOE-80-27) 


The Chicago Board Options Exchange, Incorporated 
(“CBOE”) submitted on December 22, 1980, a 
proposed rule change under Rule 19b-4 to revise 
certain of the procedures utilized by the CBOE to 
discipline its members and their associated 
persons. Among other things the proposed rule 
change would 1) permit a member, prior to a 
Business Conduct Committee (“BCC”) meeting to 
determine whether to issue a statement of charges, 
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to submit a written statement to the BCC concerning 
why no disciplinary action should be taken; 2) permit 
a respondent to submit written statement in support 
of an offer of settlement in certain instances to 
appear before the BCC to make an oral statement in 
support of such offer; 3) provide in certain instances 
for an expidited proceeding which would enable a 
disciplinary matter to be disposed of without the 
formality of the issuance of a statement of charges; 
4) authorize members of the Board of Directors to be 
appointed to the BCC. 


Publication of the submission is expected to be 
made in the Federal Register during the Week of 
January 26, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be disap- 
proved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publica- 
tion in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-CBOE-80-27. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provision of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendment will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17479/January 22, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6283 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17480/January 22, 1981 


Admin. Proc. File No. 3-5068 
In the Matter of 


RAYMOND L. DIRKS 
50% Barrow Street 
New York, New York 


OPINION OF THE COMMISSION 
BROKER-DEALER PROCEEDINGS 

Grounds for Remedial Action 

Fraudulent Dissemination of Inside Information 


A securities analyst received from an insider non- 
public information about a company and the names 
of additional present and former insiders of the 
company who would confirm the information. The 
information would be material if there were a 
reasonable probability that it was true. The analyst 
did not obtain significant new facts, did not engage 
in further research, and did not independently 
analyze the information. His activity with regard to 
the information was essentially limited to confirming 
its truth with additional insiders. Before and after the 
confirmation, he selectively disseminated the 
information to investment managers whom he knew 
were likely to, and in fact did, sell their clients’ 
holdings of that company’s securities to uninformed 
public investors. Under the circumstances of this 
case, which include mitigating factors, it is held to be 
in the public interest to censure the analyst for 
aiding and abetting the managers’ violations of the 
antifraud provisions. 
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APPEARANCES: 


David Bonderman, Hadrian R. Katz, David Hird and 
Peter R. Maier, of Arnold & Porter, for Raymond L. 
Dirks. 


Donald N. Malawsky, Jason R. Gettinger and Paul S. 
Maco, of the Commission’s New York Regional 
Office, for the Division of Enforcement. 


Raymond L. Dirks, a securities analyst, and the 
Division of Enforcement appeal from the initial 
decision of an administrative law judge. The law 
judge found that Dirks aided and abetted violations 
of anti-fraud provisions of the federal securities laws 
by selectively disseminating material inside 
information concerning widespread fraud at Equity 
Funding Corporation of America (“EFCA”) to five 
registered investment advisers.! The advisers then 
liquidatedmost or all of their clients’ EFCA holdings 
without making appropriate disclosure to the 
purchasers of those shares. The law judge 
concluded that Dirks should be suspended from 
association with any broker or dealer for sixty days. 
The Division seeks an increase in that sanction. On 
the Basis of an independent review of the record, we 
make the following findings.” 


In March 1973, Dirks was a securities analyst, well- 
known for his investigative talents, who specialized 
in insurance stocks at a New York broker-dealer 
firm, Delafield Childs, Inc., where he dealt exclusive- 
ly with institutional clients.? EFCA was a substantially 
diversified company, primarily engaged in selling 
life insurance and mutual funds, as well as programs 
combining the two.’ Dirks had never made a detailed 
analysis of EFCA. 


On March 6, 1973, Dirks received a telephone call 
from Ronald Secrist, who identified himself as a 
former EFCA employee.® Secrist claimed that one 
third of EFCA’s reported life insurance business did 
not exist and that the firm was engaged in other 
fraudulent conduct. During the conversation, he 
arranged to meet with Dirks on the following day. On 
March 7, Dirks and an associate met for over three 
hours with Secrist, who described in detail rampant 
fraud at EFCA reaching to the top echelons of 
management. Specifically, Secrist painted the 
following picture. 
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Since 1970, EFCA had been creating fictitious life 
insurance policies, known to insiders as “Y 
business.” These policies were sold to reinsurers for 
an amount equal to 80% of first-year premiums.® By 
this method, management hoped to generate cash 
flow, maintain an impressive growth rate and boost 
the value of EFCA stock. In some cases, legitimate 
policies were reinsured for more than their face 
amount, while at other times totally fictitious policies 
were created. To carry out this scheme, EFCA 
created supporting files, medical records and death 





‘The advisers in question, who were also named as 
respondents herein, were The Boston Company 
Institutional Investors, Inc., John W. Bristol & Co., 
Inc., The Dreyfus Corporatio, Manning & Napier, and 
Tomlin, Zimmerman & Parmelee, Inc. The law judge 
found that all of these firms violated antifraud 
provisions. He censured all except Dreyfus, on which 
no sanction was imposed. No appeal was taken with 
respect to these respondents, and the _ initial 
decision with respect to them has become final. 


2Our findings, like those of the administrative law 
judge, are based on a clear and convincing standard 
of proof. 


3Dirks received a salary for his analytical services 
plus acommission for securities transactions above 
a certain amount which his clients directed through 
Delafield Childs. 


“EFCA conducted its operations through a number of 
subsidiaries, which included several life insurance 
companies, broker-dealers, investment advisers 
and a savings and loan association. 


°Until February 19, 1973, Secrist had been a vice 
president of EFCA, where he performed general 
administrative work and coordinated data 
processing and life insurance claims. Although 
Secrist told Dirks that he had resigned, Dirks later 
learned that Secrist had been fired. 


®Reinsurance effectively constitutes the transfer of a 
life insurance policy by the issuing company to 
another company, known as the reinsurer. The 
issuing Company continues to service the account 
and transmits about 90% of the premiums to the 
reinsurer. Insurance companies engage in this, 


practice in order to decrease their exposure to 
certain risks. 
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certificates for non-existent policy holders, bribed 
and intimidated some of its auditors and state 
examiners, and falsified its financial records to show 
the receipt and disposition of non-existent 
premiums.’ Secrist claimed that he had actually 
witnessed the creation of fictitious files which were 
used to deceive EFCA’s auditors. He asserted that, as 
a result of such activities, many EFCA employees 
had left the company. He estimated that, by 1972, 
EFCA carried at least 40,000 fictitious policies on its 
books, representing at least one-third of EFCA’s out- 
standing life insurance business. 


Secrist further stated that regulatory agencies had 
failed to act on similar charges made by other EFCA 
employees. He urged Dirks to verify the fraud and 
publicly disclose it. To aid Dirks’ inquiry, Secrist 
provided the names of several present and former 
EFCA employees whom he stated would corroborate 
his allegations.® 


On March 12, Dirks instructed his staff to ascertain 
which of Delafield’s clients “had an interest” in 
EFCA. He was already aware from previous 
discussions with Gerald Zukowski, a vice president 
of The Boston Company Institutional Investors, Inc. 
(“Boston”), a registered investment adviser, that 
Boston had such an interest. 


Late in the afternoon of March 12, Dirks telephoned 
Zukowski, and during a lengthy conversation, joned 
by Thomas Courtney, Boston’s president, Dirks 
related in some detail the allegations concerning 
EFCA that he had heard from Secrist. Although 
Courtney and Zukowski indicated their disbelief, 
Dirks suggested that the allegations should not be 
dismissed out of hand. That same evening, Courtney 
decided to liquidate all EFCA positions in the 
accounts that he controlled, even if it meant selling 
at a large loss. But the acquiescence of other officers 
at Boston was required and, the next morning, they 
vetoed his decision as too precipitous. 


Also on the morning of March 13, Courtney met for 
several hours with Dirks who, using extensive notes 
from his meeting with Secrist, relayed the details of 
the fraud allegations. Upon Courtney’s return, 
opposition to his sales decision was withdrawn, and, 
on March 15 and 16, Boston sold the $1.2 million 
worth of securities that had been held by the 
accounts that Courtney controlled. On March 15, 
Zukowski issued instructions which resulted in 
Delafield earning nearly $4,000 in commissions 
from Boston. 
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Dirks, who had attempted to contact The Wall Street 
Journal on March 12, succeeded on March 19, and 
told Herbert Lawson, San Francisco bureau chief, 
about the Secrist allegations. Lawson indicated that 
he would refer the matter to a Journal reporter based 
in Los Angeles, where EFCA had its headquarters. 
That same evening, Dirks flew to Los Angeles. 


On March 20, Dirks met with Patrick Hopper, a 
former vide president in charge of investments for 
one of EFCA’s insurance subsidaries. Hopper was 
one of the people to whom Secrist had directed Dirks 
in order to corroborate Secrist’s story. Hopper stated 
that, although he had no direct evidence of any 
fraud, he was convinced on the basis of what he had 
heard from others that much of what Secrist had 
alleged about fictitious insurance and assets was 
true. According to Hopper, fictitious insurance was 
opnly discussed at EFCA, sales figures were highly 
irregular and suspicious, non-existent assets were 
carried on EFCA’s books, and cash assets had been 
drained from EFCA subsidiaries. Hopper also stated 
that top management had tried to recruit him into 
the “inner circle of conspirators,” and that many 
employees, including himself, had resigned rather 
than cooperate. 


During this meeting, Dirks telephoned Zukowski. 
Dirks not only relayed his latest findings, but had 
Zukowski question Hopper directly.? Later that same 
day, Dirks met with Frank Majerus, a former EFCA 
comptroller and another person whose name had 





7Secrist said that, in order to reflect the receipt of 


such premiums, EFCA printed counterfeit 
certificates of deposit and bank statements showing 
fictitious deposits. 


8Secrist also reported hearing that threats of 
violence were used to inhibit public disclosure of the 
fraud, andp EFCA officials kept packed suitcases, 
passports and a supply of cash on hand so that they 
could flee the country in the event their fraud began 
to unravel. Secrist was quite uneasy about possible 
retribution because of his disclosures. Although 
Dirks received Secrist’s permission to disclose 
Secrist’s charges to The Wall Street Journal, Dirks 
did not reveal Secrist’s identity to others. 


9Between March 12 and March 21, Dirks spoke with 
Zukowski as many as ten times and kept him fully 
apprised of the status of his inquiry. 
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been supplied by Secrist. Majerus admitted having 
personally falsified ledgers in 1970 to conceal the 
fictitious nature of the insurance that was being 
carried on EFCA’s books, and he expressed his fear 
of going to jail for his part in the fraud. That evening, 
Dirks relayed this information to Boston. On the 
following morning, Zukowski toid Dirks that Boston 
was going to liquidate its clients’ remaining holdings 
of EFCA securities, and that, irrespective of the final 
outcome of Dirks’ inquiry, Boston would direct 
$25,000 in commisison business to Delafield.!° The 
liquidation was accomplished that day for an 
amount in excess of $7.5 million. 


On March 21, Dirks met with Stanley Goldblum, 
chairman of EFCA’s board of directors, and stated 
that he had been told of fictitious insurance policies 
at EFCA.'! Goldblum categorically denied the 
allegations, calling the preposterous in light of all the 
regulatory bodies policing the insurance industry. 
Dirks was told that rumors were being spread by 
some former employees who had stolen money from 
EFCA. He was invited to inspect the company’s 
headquarters office and speak to other officers, 
which he did. During his meeting with Goldblum, 
Dirks learned that the market price of EFCA had 
dropped four points because someone, who Dirks 
assumed was Boston, had sold a large block of EFCA 
securities. 


Later that day, Dirks met with William Blundell, the 
Journal’s Los Angeles bureau chief, and told him 
about the allegations involving EFCA and his 


meeting with management. Blundell, although 
highly doubtful that such a fraud could go 
undetected, agreed to pursue his own inquiry. 


On March 22, Dirks spoke with Gene Thibodeau, who 
had worked in EFCA’s computer department until 
October 1971. Mr. Thibodeau’s name had also been 
given to Dirks by Secrist. Thibodeau confirmed 
Secrist’s claim that fictitious insurance, known as “Y 
business,” was being reinsured with other 
companies. He stated that EFCA’s computer records 
showed that company employees were issued 
insurance policies in 1970 without being charged a 
premium, and that the names of legitimate policy 
holders were being used to create duplicate 
business which did not exist. Thibodeau did not 
know whether these practices had continued 
beyond 1970, but indicated that the had resigned 
from EFCA because of them and was glad that they 
were now being investigated. 


1404/SEC DOCKET 


On March 23, Dirks spoke with two additional 
persons who had worked for EFCA, and one person 
still in the company’s employ. Peter Ronchetti, who 
had worked in EFCA’s computer department, told 
Dirks that he had become suspicious and conducted 
his own inquiry, which disclosed that there existed 
fictitious insurance known as “Y business.” 
Ronchetti said that, in order to conceal this fraud, a 
“mass marketing department” at EFCA had created 
fictitious assets, as well as false death certificates 
and policy files. He further corroborated Secrist’s 
staement that many members of management knew 
of these practices, and that he had heard that threats 
of violence had been used to inhibit disclosure of the 
fraud which accounted for 11,000 policies in 1970, 
45,000 policies in 1971 and 60,000 policies by the 
end of 1972. 


Shortly thereafter, Dirks spoke on the telephone with 
Brian Tickler, who had worked for a computer 
company that had performed services for EFCA. 
Tickler stated that, based on his own investigation, 
“he would stake his career” on the existence of 
fictitious insurance known as “Y business” at EFCA, 
at least during 1970. He asserted that, at that time, 
there were 10,000 to 12,000 non-existent policies 
which EFCA had reinsured. 


Later that same day, Dirks met with Don Goff, who 
was still employed at EFCA as a computer systems 
supervisor and whose name had also been supplied 
by Secrist. Goff confirmed the existence of fictitious 
“Y business” in an amount corresponding to the 
figures already supplied by Ronchetti. Goff also 
described by EFCA created false insurance files and 
mutual fund shares, using its own printing plant to 
produce these documents.’ 





Apparently Delafield never received this business. 
Dirks questioned Zukowski about the promised 
commissions in April. 


1Qn March 12, Dirks had contacted Goldblum onthe 
pretext of discussing EFCA’s latest earnings report 
and obtained an invitation to visit EFCA’s offices in 
Los Angeles at the end of the month. 


12Dirks also learned that EFCA’s auditors were about 
to release certified financial statements for the 
company on March 26. He immediately contacted 
them and apprised them of the fraud allegations, 
hoping that they would withhold release of their 
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Thus, by the afternoon of Marcy 23, Dirks had 
spoken to one current and six former EFCA 
employees,} all of whom had reported the existence 
of widespread fraud at the company. At that point, 
Dirks telephoned The Dreyfus Corporation, a 
registered investment adviser, which, as Dirks was 
aware, held EFCA securities.'* Dirks told Dreyfus 
that, acording to several present and former EFCA 
employees, EFCA was carrying as many as 60,000 
non-existent insurance policies on its books, and it 
had manufactured other fictitious assets and false 
death certificates. The next day, Dirks divulged the 
names of his sources to Dreyfus, which also quickly 
contacted three of them. Dirks also stated that he 
had contacted EFCA’s accountants and did not 
expect the stock to continue trading much longer. 
On March 26, after making its own inquiry which 
tended to corroborate Dirks’ story, Dreyfus sold a 
recently acquired $500,000 EFCA debenture.'® 


On March 26, Dirks contacted the principals of 
Tomlin, Zimmerman & Parmelee (“TZP”), another 
registered adviser.'® He revealed that several former 
employees claimed that EFCA had created ficitious 
insurance, assets and death certificates, and that 
top members of management were involved in the 
scheme. Although TZP had doubts as to the validity 
of Dirks’ information, it immediately liquidated all of 
its clients’ EFCA holdings, worth more than 
$487,000. 


That same day, Dirks, responding to a telephone 
message, called the managing partner of Manning & 
Napier (“M&N”), another investment adviser. Dirks 
told the partner that, based on information from 
former EFCA employees, he had reason to believe 
that EFCA was writing bogus insurance. Shortly after 
Dirks’ call, M&N liquidated all EFCA stock in its 
clients’ accounts for about $90,000. 


Also on March 26, Dirks was contacted by John W. 
Bristol & Co., Inc., a fifth investment adviser. Bristol 
had learned that Boston, its affiliate, was selling 
large amounts of EFCA securities based on 
information obtained from Dirks. It advised Dirks 
that its clients had substantial holding of EFCA 
securities.’ Dirks reported that several former 
employees of EFCA had told him that the company 
had substantial amounts of fictitious insurance on 
its books. He stated that “what he had heard was not 
good,” that he expected an imminent halt in the 
trading of EFCA securities, and that, if he were in 
Bristol’s position, “he would sell the stock.” On that 
same day, Bristol sold all of its EFCA holdings for 
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over $8 million. 


On the same day, Dirks spoke to Blundell urging him 
to publicize the fraud charges. That evening, Dirks 
and Hopper met with Blundell for several hours for a 
further discussion of the matter. At Blundell’s 
urging, Dirks and Hopper arranged to meet with 
members of the staff of our Los Angeles Regional 
Office on the following morning. 


The New York Stock Exchange had been aware since 
March 22, of vague rumors concerning fraud at 
EFCA. It had monitored the substantial increase in 
the trading volume of EFCA securities and, on March 
27, halted trading. On the following day, after 
obtaining information comparable to that acquired 





Footnote 12 continued 


report and seek a halt in the trading of EFCA 
securities. Instead, the auditors, who met with Dirks 
on March 24 and made copies of his extensive notes, 
merely reported Dirks’ allegations to EFCA manage- 
ment. Dirks also contacted Blundell to inform him of 
Dirks’ latest findings, and was told that Blundell had 
reported the matter to this Commission. 


13As previously noted, one of the persons to whom 
Dirks spoke was actually an employee of a computer 
firm that had performed services for EFCA. 


4Dreyfus, learning that Dirks “had a negative story 
on EFCA,” had contacted him the previous day. 


1SDreyfus made a partial disclosure of the fraud 
allegations to Goldman, Sachs & Co., the purchaser 
of the debenture. None of the other four advisers to 
which Dirks relayed information about EFCA made 
any disclosure to purchasers of their EFCA 
securities. 


16TZP had originally contacted Dirks on March 20, 
after hearing that Boston had sold EFCA securities at 
a large loss. 


At the time, Bristol was in the process of adding 
100,000 shares to its already large holdings of EFCA 
and had made a purchase only four days earlier. As 
recently as March 7, Bristol had extolled EFCA “as a 
unique growth company and superbly well run,” and 
predicted that its “patient investors will receive their 
reward in due course.” 
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by Dirks during his inquiry, this Commission also 
suspended trading in EFCA securities.'® 


The first publicly available report of the EFCA fraud 
appeared on April 2 in a Journal article by Blundell. 
On April 5, EFCA filed a petition in bankruptcy. 
Subsequent investigations established that EFCA 
had perpetrated a massive fraud centered around 
the reinsurance of fictitious policies. EFCA had 
made bogus entries in its books since 1964 and, 
beginning in 1970, had manufactured increasing 
amounts of wholly fictitious insurance.'9 


It is well established that corporate insiders who 
trade on the basis of material, non-public 
information, without first disclosing it, violate 
Section 10(b) of the Securities Exchange Act and 
Rule 10b-5 thereunder.” “Tippees” of corporate 
insiders, who themselves trade, are equally liable.” 
Moreover, both corporate insiders and their 
“tippees” are liable for the trading violations of those 
whom they, in turn, “tip.”2? The dissemination of 
inside informtion to those who utilize it in dealing 
with uninformed public investors constitutes an act, 
practice, or course of conduct which operates as 
constitutes an act, practice, or course of conduct 
which operates as a fraud on investors. Even where 
the tipper does not himself engage in trading, he aids 
and abets the violation by providing the means by 
which the wrongful act occurs. 


In this case, we are required to apply these 
principles to the activities of a securities analyst. 
Such individuals are in the business of formulating 
opinions and insights—not obvious to the general 
investing public—concerning the attractiveness of 
particular securities. In the course of their work, 
analysts actively seek out bits and pieces of 
corporate information not generally known to the 
market for the express purpose of analyzing that 
information and informing their clients who, in turn, 
can be expected to trade on the basis of the 
information conveyed. The value to the entire 
market of these efforts cannot be gainsaid; market 
efficiency in pricing is significantly enhanced by 
such initiatives to ferret out and analyze information, 
and thus the analyst’s work redounds to the benefit 
of all investors.° 


Despite the utility of the analyst’s role, such pro- 
fessionals have no special license to ignore the in- 
sider trading proscritions of the federal securities 
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laws.** Those proscriptions are based on strongly 
held notions of public policy.* That policy, however, 





18A staff member of the Commission’s Los Angeles 
Regional Office was indirectly notified of some 
elements of Secrist’s allegations as early as March 8. 
However, it was not until March 27 that our staff 
rceived information concerning the full parameters 
of the fraud from Driks and elicited testimony from 
some of the insiders with whom Dirks had spoken. 


190f more than $3 billion worth of life insurance 
ostensibly issued by EFCA, over $2 billion proved to 
be fictitious. More than $85 million in purported 
profits had been generated by the fraudulent 
scheme. 


20See Chiarella v. United States, 445 U.S. 222, 225- 
30 (1980); S.E.C. v. Texas Gulf Sulphur Co., 401 F.2d 
833, 847-48 (2d Cir. 1968) (en banc), cert. denied 
sub nom. Coates v. S.E.C., 394 U.S. 976 (1969); 
Cady, Roberts & Co., 40 S.E.C. 907, 912-17 (1961). 
Where, as here, the securities transaction at issue is 
a sale, Section 17(a) of the Securities Act is also 
violated. 


21See Chiarella v. United States, supra, 445 U.S. at 
230 n.12; Shapiro v. Merrill Lynch, Pierce, Fenner & 
Smith, 495 F.2d 228, 237-38 (2d Cir. 1974); 
Faberge, Inc., 45 S.E.C. 249, 257 (1973). 


22See, e.g., Lilly v. State Teachers Retirement 
System, 608 F.2d 55 (2d Cir. 1979), cert. denied, 
100 S. Ct. 2159 (1980); Merrill Lynch, Pierce, Fenner 
& Smith, Inc., 43 S.E.C. 933, 936-37 (1968). 


23See Brudney, Insiders, Outsiders, and Infor- 
mational Advantages Under the Federal Securities 
Laws, 93 Harv. L. Rev. 322, 341 (1979). 


24See, e.g., Elkind v. Liggett & Myers, Inc., [Current] 
Fed. Sec. L. Rep. (CCH) para. 97, 716 (2d Cir., 
December 4, 1980); Lilly v. State Teachers Retire- 
ment System, supra, 608 F.2d at 62; S.E.C. v. 
Monarch Fund, 608 F.2d 938, 941-43 (2d Cir. 1979); 
S.E.C. v. Bausch & Lomb, Inc., 565 F.2d 8, 9-10, 14- 


15 (2d Cir. 1977); Fifth Annual Institute on 
Securities Regulation 276-82 (R. Mundheim, A. 
Fleischer, Jr. & J. Schupper eds. 1974). 


*°See Elkind v. Liggett & Myers, Inc., supra, para. 
97,716 at 98,755; Chiarella v. United States, supra, 
445 U.S. at 225-30; Cady, Roberts & Co., supra, 40 
S.E.C. at 910-16. 
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does not prohibit all trading based on informational 
advantages. Investors who engage in research and 
analysis may have an advantage over those who do 
not. Such an advantage is generally permissible.”° 
However, because of the nature of their activities, 
analysts must be alert to the line between proper— 
even laudatory—analytical efforts and unlawful 
tipping. Where “tippees’—regardiess of their 
motivation or occupation—come into possession of 
material “corporate information that they know is 
confidential and know or should know came from a 
corporate insider,”*? they must either publicly 
disclose that information or refrain from trading. In 
addition, under aiding and abetting principles, a 
non-trading tipper is liable where he knew or should 
have known that his tippee would be likely to trade.”® 


Applying these general rules to the facts at hand, we 
find the evidence clear and convincing, as did the 
administrative law judge, that Dirks willfully 
disseminated material facts, whch he knew were 
from inside corporate cources and were non-public, 
under circumstances where fraudulent sales of 
EFCA securities were reasonably likely to—and did— 
result. 


A. Dirks points out that a violatin based upon the 
transmission of inside informatin can only occur 
where the information in question constitutes “ma- 
terial facts.” He argues that the information he 
furnished to those who sold EFCA securities was 
neither “factual” nor “material,” but merely rumors 
and unverified allegations. We cannot agree. 


We find that Secrist’s report to Dirks on March 7 in 
and of itself constituted material information. This 
report from a former vice president of EFCA was 
about a massive fraud that went to the very heart of 
the company. Secrist’s information had 
considerable objective indicia of reliability. It was 
specific and detailed. Furthermore, the package of 
information included within it the names of current 
and former insiders who Secrist said would corro- 
borate and confirm the report. Indeed, based upon 
nothing more, Boston began to liquidate its holdings 
of EFCA. 


Moreover, by March 23, the information which Dirks 
passed on to others was even more clearly material 
since by that time the corroboration and 
confirmation which Secrist said would be 
forthcoming had been obtained. By that afternoon, 
Dirks had elicited corroboration of Secrist’s basic 
allegations, in whole or in part, from six present and 
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former EFCA employees. Those confirmations had, 
therefore, reinforced the basic allegations to such an 
extent that they had acquired an even stronger 
measure of probable validity and were clearly 
material.?° 


Accordingly, what Dirks disclosed to Dreyfus on 
March 23, and to three additional registerd 
investment advisers on March 26, was far more than 
rumor and unverified allegations.’) It was 
unquestionably material information. Although the 
existence of fraud at EFCA had not yet been proven 
as a matter of law, the corroborated information 
transmitted by Dirks to those tippees clearly 
constituted “facts” for purposes of the securities 
acts’ antifraud provisions. Just as certain opinions, 
estimates, and predictions may be deemed “facts” 
regardless of whether they are ultimately proven 
correct, so may allegations of fraud become “facts” 





See Brudney, supra, 93 Harv. L. Rev. at 341. 


27Chiarella v. United States, supra, 445 U.S. at 230 n. 
iz 


8See generally S.E.C. v. Coven, 581 F.2d 1020, 1028 
(2d Cir. 1978), cert. denied, 440 U.S. 950 (1979), 
quoting S.E.C. v. Management Dynamics, Inc., 515 
F.2d 801, 811 (2d Cir. 1975). See also Elkind v. 
Liggett & Myers, Inc., supra, para. 97,716 at 98,754. 


29CF. Elkind v. Liggett & Myers, Inc., supra, para. 
97,216 at 98,753. 


Thus, we find inapposite those cases cited by Dirks 
where the depth and scope of the information 
available to the defendant was not comparable to 
that which Dirks received. In Weiner v. Oppenheimer 
& Co., [1979] Fed. Sec. L. Rep. (CCH) par. 96,764 
(S.D.N.Y., Feb. 5, 1979), and Pachter v. Merrill 
Lynch, Pierce, Fenner & Smith, Inc., 444 F. Supp. 
417, 422 (E.D.N.Y. 1978), the courts held that the 
defendant broker-dealers were not obligated to 
disclose to purchasing customers the vague rumors 
circulating in the marketplace towards the end of 
March 1973 concerning fraud at EFCA. Cf. Investors 
Management Co., Inc., 44 S.E.C. 633, 643 (1971). 
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prior to being definitively established.*! 


The basic test of materiality was set forth by the 
Supreme Court in TSC Industries, Inc. v. Northway, 
Inc.: 


“An omitted fact is material if there is a substantial 
likelihood that a reasonable shareholder would 
consider it important in deciding how to [act] ***. 
Put another way there must be a substantial 
likelihood that the disclosure of the omitted fact 
would have been viewed by the reasonable investor 
as having significantly altered the ‘total mix’ of 
information made available.”*2 


We think it clear that the information disclosed by 


Dirks met the Northway test. It is almost axiomatic 
that, prior to buying EFCA securities, a reasonable 
investor would have deemed it important to know 
that, according to several present and former EFCA 
officials and employees, the company had engaged 
in a massive fraud which had substantially inflated 
its assets and earnings. Each of these insiders had 
provided Dirks with detailed, often first-hand infor- 
mation concerning the fraud. Few disclosures could 
have had a greater impact:on the quality of an 
investment, or on the stability of the market for it, 
and Dirks and his tippees clearly appreciated that 
fact.*> Whether or not each of the allegations was 
conclusively proven at that time is not determina- 
tive;* their existence, nature, detail, extent and 
repeated corroboration and confirmation rendered 





31As one commentator has observed: 

“[T]he word ‘fact’ has a *** [broad] meaning: It 
encompasses conclusions, intention and promises, 
opinions, recommendations to buy or sell a security, 
motive, estimates of a present or future event, 
projections and predictions of future occurrences, 
representations that an incident will take place and 
legal opinions.” Jacobs, The Impact of Rule 10b-5, 
§ 61.03 at 3-103 (Rev. ed. 1979) (footnotes omitted). 


32426 U.S. 438, 449 (1976). Accord, Harkavy v. 
Apparel Industries, Inc., 571 F.2d 737, 741 n.5 (2d 
Cir. 1978). 

Dirks claims that the law judge improperly applied a 
composite test for materiality involving not only the 
Northway “reasonable investor” standard, but also 
the so-called “probability-magnitude” and “market 
impact” tests. The probability-magnitude test 
weighs the likelihood that an event will occur against 
its magnitude if it should occur. The market impact 
test weighs the actual impact on the market of 
disclosure of the information in question. These 
tests are, however, merely serviceable objective 
methods for making the factual determination man- 
dated by Northway, and they have been regularly 
employed since Texas Gulf Sulphur. Northway did 
not disapprove these tests, and courts have 
continued to use them. See, e.g., S.E.C. v. Mize, 615 
F.2d 1046, 1051, 1053 (5th Cir. 1980), cert. denied, 
U.S. (Oct. 14, 1980); Lilly v. State Teachers Re- 
tirement System, supra, 608 F.2d at 59; Harkavy v. 
Apparel Industries, Inc., supra, 571 F.2d at 741-42; 
S.E.C. v. Bausch & Lomb, Inc., supra, 565 F.2d at 17- 
18; S.E.C. v. Parklane Hosiery Co., Inc., 422 F. Supp. 
477, 485 (S.D.N.Y. 1976), aff'd, 558 F.2d 1083, 1089 
(2d Cir. 1977). We are cognizant of the fact that 
some investors whom Dirks informed chose not to 
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sell their holdings in EFCA securities. Others, of 
course, did. We note, however, that, under the 
objective test enunciated in Northway, an actual 
transaction is a factor that we may, and in this case 
have, considered, but it is not dispositive of the issue 
of materiality. 


3The fact that some tipped advisers “acted immedi- 
ately or very shortly after receipt of the information to 
effect sales *** is in itself evidence of its 
materiality.” Investors Management Co., Inc., supra, 
44 S.E.C. at 642. “Indeed, the manner in which the 
information was regarded by those privy to it andthe 
importance attached to the information by the 
recipients after the ‘tip’ *** were entirely consistent 
with a conclusion that the information was material 
information.” Lilly v. State Teachers Retirement 
System, supra, 608 F.2d at 58, citing S.E.C. v. 
Bausch & Lomb, Inc., supra, 565 F.2d at 18. in addi- 
tion, on March 19, when Dirks disclosed the fraud 
allegations to William Maloney, president of Institu- 
tional Capital Corp., an investment adviser, Maloney 
warned him that he could get into serious trouble by 
disclosing material, non-public information in such 
a fashion. The impact of the information being circu- 
lated, and of the ensuing sales, was also 
demonstrated by the rapid price decline of EFCA 
stock. Between Dirks’ first contact with Secrist, and 
his March 26 disclosures less than three weeks later, 
the price of EFCA common stock dropped from $28 
to $16 per share. 


34See Elkind v. Liggett & Myers, Inc., supra, para. 
97,716 at 98, 753; S.E.C. v. Geon Industries, Inc., 531 
F.2d 39, 47-48 (2d Cir. 1976). The mere possibility of 
a substantial ore discovery based only on the visual 
evaluation of an initial drill core has been deemed a 
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them material. 


In this connection, it is important to recognize that 
this is not a case in which a skilled analyst weaves 
together a series of publicly available facts and non- 
material inside disclosures to form a “mosaic” which 
is only material after the bits and pieces are 
assembled into one picutre. We have long 
recognized that an analyst may utilize non-public, 
inside information which in itself is immaterial in 
order to fill in “interstices in analysis.”*> That process 
is legitimate even though such “tidbits” of inside 
information “may assume heightened significance 
when woven by the skilled analyst into the matrix of 
knowledge obtained elsewhere,” thereby creating 
material information.** But this is not such a case. 
Secrist’s information certainly was not “seemingly 
inconsequential data.”*” Instead, its significance 
was immediately clear. Upon receipt of the 
information from Secrist, there was no need for Dirks 
to obtain, and he did not obtain, significant new facts 
to be woven together with Secrist’s original 
allegations. All that occurred was corroboration and 
confirmation from inside sources of the original 
allegations.*®> Under these circumstances, our 
decision here will not discourage analysts from 
engaging in the legitimate and desirable function of 
seeking out corporate information. 


B. Dirks belatedly challenges the administrative law 
judge’s finding that the sources of his information 
were “inside.” In his postargument supplemental 
memorandum concerning the Chiarella decision, 
Dirks argues that he did not acquire true inside 
information because none of the EFCA employees 
with whom he spoke had held higher than “mid- 
level” positions. Dirks also asserts that his sources 
cannot be considered insiders since the “true” 
insiders—top executives at EFCA—denied the 
allegations of fraud. 


This argument is unavailing. Dirks does not 
challenge the propositions that his sources were 
present or former EFCA officials and employees, and 
that these persons had secured the information, 
which they were then divulging to him, in the course 
of their corporate duties. Dirks similarly does not 
deny that he was aware of these crucial facts. He 
cites no authority for the view that only the most 
senior corporate officials can constitute sources of 
material, inside information subject to the antifraud 
prohibitions. The purposes served by the insider 
trading proscriptions are just as compelling where 
the corporate informant who divulges confidential 
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information is not of the highest rank, but “in a 
special relationship with a company and privy to its 
internal affairs.”°° It is clear that Dirks received 
material information from inside corporate sources, 
regardless of the fact that many of Dirks’ informers 





Footnote 34 continued 


material fact. See S.E.C. v. Texas Gulf Sulphur Co., 
supra, 401 F.2d at 849-52. Other courts have held 
that “a forecast, essentially a prediction, may be 
regarded as a [material] ‘fact’ within the meaning of” 
Rule 10b-5. See Marx v. Computer Sciences 
Corporation, 507 F.2d 485, 489 (9th Cir. 1974). 
Accord H. Kripke, Rule 10b-5 Liability and “Material” 
“Facts,” 46 N.Y.U.L. Rev. 1061, 1070 (1971). 


Given the state of substantial uncertainty 
surrounding the prospects of EFCA as a result of the 
rumors which were then circulating, the interest of 
the reasonable investor in securing additional 
information became especially important. 


“The reasonable investor has an interest in knowing 


not only information which will, with reasonable 
certainty, affect the price of the stock he 
contemplates buying or selling. He also has an 
interest in obtaining information which renders it 
impossible to assess the value of his investment with 
any reasonable certainty and turns an otherwise 
reasonable investment into a speculative one.” Lilly 
v. State Teachers Retirement System, supra, 608 
F.2d at 60. 


/nvestors Management Co., Inc., supra, 44 S.E.C. at 
646. 


36S. E.C. v. Bausch & Lomb, Inc., supra, 565 F.2d at9, 
14. 


37See Elkind v. Liggett & Myers, supra, para. 97,716 
at 98,752. 


38When asked whether any of the insiders he spoke 
with after Secrist made any new or additional 
allegations, Driks responded, “! don’t believe they 
added anything further to the allegations that Secrist 
had made, essentially.” 


Cady, Roberts & Co., supra, 40 S.E.C. at 912. 
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were former employees when they spoke with 
Dirks.*° 


C. It is clear that Dirks knew that the information he 
obtained was confidential and non-public. Inthe first 
place, as noted immediately above, Dirks received 
the information from inside corporate sources. From 
the nature of the information, the inference must 
have been obvious that his sources had received it 
during the course of their corporate duties, and that 
the company intended that it should be kept in confi- 
dence.*! Nor does the fact that the information which 
was disclosed evidenced fraudulent, or even 
criminal, conduct alter its confidential nature vis-a- 


vis the private interests of Dirks and his tippees. It is 
one thing to relieve a corporate insider of his duty of 
confidentiality to the extent necessary to inform the 
proper authorities where improper or illegal conduct 
is taking place within the corporation. It is, however, 
quite another matter to allow the insider to profit by 
trading on the information himself—or to allow the 
insider’s tippee to divulge it to those who may trade 
or tip traders.*? Yet, Dirks engaged in precisely this 
kind of tipping. 


Moreover, Dirks cannot have reasonably believed 
that the information which he received was public.*? A 





40See S.E.C. v. Texas Gulf Sulphur Co., supra, 401 
F.2d at 848, 852-53, aff’g in pertinent part, 258 F. 
Supp. 262, 279 (S.D.N.Y. 1967); Ross v. Licht, 263 F. 
Supp. 395, 409 (S.D.N.Y. 1967). See also Jacobs, 
The Impact of Rule 10b-5 § 66.02(a) at 3-284 n. 46 
(Rev. ed. 1979); Restatement (Second) of Agency § 
396, Comment b (1958); Thomas v. Roblin 
Industries, Inc., 520 F.2d 1393, 1397 (3d Cir. 1975) 
(common law duty continues after termination of 
relationship); Davidge v. White, 377 F. Supp. 1084, 
1089 (S.D.N.Y. 1974) (same). 


“Thus, the present case is different from S.E.C. v. 
Monarch Fund, supra, where the court found no 
evidence that the defendant tippee-investment 
manager had any reason to believe that he had 
received confidential information in conversations 
with corporate insiders. Rather, the court 
determined that, “if any inference may be drawn, itis 
the contrary one *** .” /d. at 942. Moreover, unlike 
the highly detailed information that Dirks received 
from EFCA insiders, the information disclosed in 
Monarch, “by any standard, lacked the basic 
elements of specificity.” Id. See also Elkind v. Liggett 
& Myers, Inc., supra, para. 97,716 at 98,753. 


“2In tipping potential traders, Dirks breached a duty 
which he had assumed as a result of knowingly 
receiving confidential informatin from EFCA 
insiders. Tippees such as Dirks who receive non- 
public, material information from insiders become 
“subject to the same duty as [the] insiders.” Shapiro 
v. Merrill, Lynch, Pierce, Fenner & Smith, Inc., supra, 
495 F.2d at 237, quoting Ross v. Licht, supra, 263 F. 
Supp. at 410. See also Investors Management Co., 
supra, 44 S.E.C. at 641. Such a tippee breaches the 
fiduciary duty which he assumes from the insider 
when the tippee knowingly transmits the information 


1410/SEC DOCKET 


to someone who will probably trade on the basis 
thereof. See Chiarella v. United States, supra, 445 
U.S. at 230 n. 12. See also Elkind v. Liggett & Myers, 
Inc., supra, para. 97,716 at 98, 754. Presumably, 
Dirks’ informants were entitled to disclose the EFCA 
fraud in order to bring it to light and its perpetrators 
to justice. However, Dirks—standing in their shoes— 
committed a breach of the fiduciary duty which he 
had assumed in dealing with them, when he passed 
the information on to traders. 


43Nor can Dirks reasonably contend that he himself 
made this information public by virtue of his 
disclosures, on an individual basis, to all those who 
inquired of him. Assuming arguendo that Dirks did 
divulge his information to anyone who inquired, his 
continuing effort to secure disclosure in The Wall 
Street Journal underscores his realization that his 
own tips to a small circle of interested persons did 
not render the inside information public. As we have 
previously said: 


“[P]ublic dissemination of information *** cannot 
be accomplished by disclosure to or through a 
favored analyst or group of analysts. Onthe contrary, 
this facilitates improper use of non-public 
information. Proper and adequate disclosure of 
significant corporate developments can only be 
effected by public release through the appropriate 
public media, designed to achieve a _ broad 
dissemination to the investing public generally and 
without favoring any special person or group.” 
Faberge, Inc., supra, 45 S.E.C. at 255-56. 


See also S.E.C. v. Texas Gulf Sulphur Co., supra, 401 


F.2d at 854; Investors Management Co., supra, 44 
S.E.C. at 643. 


Volume 21, No. 17, February 3, 1981 





distinction must be drawn between the vague public 
rumors which were then circulating concerning 
EFCA, and the clearly non-public, explicit inside 
information which Dirks elicited from several 
present and former employees of EFCA. Were there 
any doubt on this point, Dirks’ extensive efforts to 
verify the information, and the skepticism of some of 
the individuals whom Dirks tipped, should have 
made clear to him that it was not otherwise generally 
available. Accordingly, we conclude that the report 
that much of EFCA’s insurance business was 
fictitious was not “public” until April 2. 


D. Finally, Dirks knew or should have known that, in 
discussing with certain investment advisers the 
material, non-public information which he had 
received, there was a strong probability that trading 
would result. This point does not require extended 
analysis. The inside information to which Dirks had 
become privy demonstrated, in the words of one 
commentary, that “one of the darlings of Wall Street, 
a company that had managed to produce continued 
high earnings growth for a decade, *** was, instead, 
a gigantic fraud.”“* Under the circumstances, it took 
little insight into the operations of the market—and 
Dirks was, of course, a highly experienced and highly 
sophisticated analyst—to recognize that anyone who 
held EFCA shares and became aware of the 
information in Dirks’ possession would have a strong 
incentive to sell before that knowledge became 
widespread. Indeed, Dirks expressly advised at least 
one of those whom he tipped to sell, and he observed 
that others did so, even without an explicit 
recommendation, based on his revelations.*® 
Accordingly, we find that Dirks knew or should have 
known that his selective disclosure of the 
information he had gleaned from EFCA insiders 
would result in trading. 


E. Dirks further argues that, even if he engaged inthe 
dissemination to likely traders of material, inside 
information, we must also find that he acted with 
scienter within the meaning of Ernst & Ernst v. 
Hochfelder.** We think it clear that Dirks did act with 
the requisite scienter.’’ 


Before any public disclosure had been made, Dirks 
relayed the information he had received to 
investment advisers who he knew had an interest in 
or held EFCA securities. Dirks had extensive 
experience with the securities markets; he must 
have realized the trading advantage he was 
imparting and its potential impact. Moreover, the 
record indicates that Dirks clearly expected many of 
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his tippees to liquidate their EFCA securities 
following his disclosures. In fact, he explicitly 
advised Bristol to sell its holdings and implied as 
much to others. 


As early as March 15, Dirks had a specific illustration 
of the effect his disclosures could produce. On 
March 14, he had called John Buszin of Bankers 
Trust Company after learning that the bank held 
EFCA securities. At a meeting the next day, Dirks’ 
recitation of the fraud allegations was interrupted by 





“L. Sidler, F. Andres, and M. Epstein, The Equity 
Funding Papers vii (1977). 


“SThis point is discussed in greater detail in Part E, 
infra. 


*°425 U.S. 185 (1976). 


47Dirks asserts that he was “basically *** indifferent” 
to the effect of his disclosures. We think it clear that 
such reckless disregard for the possible 
consequences of one’s actions constitutes scienter 
within the meaning of Hochfelder. Reckless conduct 
has been held sufficient to satisfy the scienter 
requirement. See, e.g., Edward J. Mawod & Co. v. 
S.E.C., 591 F.2d 588, 595-597 (10th Cir. 1979); 
Mansbach v. Prescott, Ball & Turben, 598 F.2d 1017, 
1023-1025 (6th Cir. 1979); Nelson v. Serwold, 576 
F.2d 1332, 1337-38 (9th Cir.), cert. denied, 439 U.S. 
970 (1978). The Supreme Court has twice expressly 
reserved judgment on this issue. Ernst & Ernst v. 
Hochfelder, supra, 425 U.S. at 193 n. 12; Aaron v. 
S.E.C., 100 S. Ct. 1945, 1950 n. 5. Similarly, there is 
no support for Dirks’ argument that recklessness 
does not suffice when applied to an aider and 
abettor. Woodward v. Metro Bank of Dallas, 522 F.2d 
84, 97 (4th Cir. 1975), does state, as noted by Dirks, 
that “an alleged aider-abettor should be found liable 
only if scienter of the high ‘conscious intent’ variety 
can be proved.” However, the court was referring 
only to situations where the alleged aider and abettor 
played a completely passive role in the asserted 
misconduct. Dirks’ role was anything but passive. 


48As one court has recently held, “[O]ne who deliber- 
ately tips information which he knows to be material 
and non-public to an outsider who may reasonably 
be expected to use it to his advantage has the 
requisite scienter.” Elkind v. Liggett & Myers, Inc., 
para. 97,716 at 98,754 (footnotes omitted). 
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Buszin who stated that he had heard enough and 
would liquidate Bankers’ holdings of EFCA.*° Dirks 
testified that he was “shocked” by such a quick 
decision to sell. However, any remaining doubts 
Dirks may have had as to the impact of the 
information he was imparting should have been 
dispelled when he learned on March 21 that Boston 
was going to liquidate its clients’ entire remaining 
holdings of EFCA.°° 


In sum, Dirks came into possession of material, non- 
public corporate information, from persons who he 
knew were insiders, at a time when he knew that the 
information was confidential and not then publicly 
available. He communicated that information to 
those likely to trade before the information became 
generally available. In committing these acts, Dirks 
acted with scienter. Accordingly, we conclude that 
Dirks willfully aided and abetted violations by 
Boston, Dreyfus, TZP, M&N and Bristol of Section 
17(a) of the Securities Act and Section 10(b) of the 
Securities Exchange Act and Rule 10b-5 
thereunder.®! 


IV. 


Dirks contends that the sanction imposed by the 
administrative law judge is too severe. For its part, 
the Division of Enforcement seeks an increase inthe 
60-day suspension which Dirks received. In 
addition, Dirks asserts that the levying of any 
sanction against him will serve to discourage 
investors and securities analysts from actively 
researching corporations and, especially, 
investigating allegations of fraud. 


We fully appreciate the importance of the analyst’s 
work in providing public investors with an accurate 
and complete factual basis upon which to make their 
investment decisions. Accordingly, we do not seek in 
any way to chill the investigation of rumors 
concerning a particular company. Nonetheless, the 
analyst’s role, like that of any other person, is 
constrained by the well-established proscriptions of 
the antifraud provisions of the federal securities 
laws, and we cannot condone the unfairness 
inherent in the selective dissemination of material, 
inside information prior to its public disclosure.** 
Neither the analysis set forth above, nor the sanction 
we impose, should hamper legitimate, investigative 
securities analysis. 


Nevertheless, we have concluded that the 
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administrative law judge’s sanction should be 
reduced. It is clear that Dirks played an important 
role in bringing EFCA’s massive fraud to light, and it 
is also true that he reported the fraud allegation to 
EFCA’s auditors and sought to have the information 
published in The Wall Street Journal. Moreover, it 
appears that most of his contacts with investment 
advisers were initiated by them, rather than by 
Dirks, and, as noted above, none of the five 
registered investment advisers whose trading 





“9Bankers Trust is not subject to the Commissions’s 
administrative jurisdiction and was not a respondent 
in this action. 


Dirks further argues that he relief on advice of 
counsel. However, the record does not support this 
claim. On March 19, Dirks had a brief discussion 
concerning his inquiry with an attorney he 
encountered by chance at Delafield’s offices. But 
Dirks neither sought nor received any legal advice. 
Dirks also claims that he relied on advice which he 
received two days later from a vice president of 
Boston. However, the vice president was not an 
attorney. While he told Dirks that he had consulted 
with counsel, Dirks had no such consultation. 
Moreover, Dirks did not know what counsel had been 
told. In fact, the attorney in question had only been 
provided with sketchy information concerning 
Secrist’s initial allegations. 


511n Aaron v. S.E.C., supra, 100 S. Ct. at 1956-57, the 
Supreme Court held that violations of Sections 
17(a)(2) and 17(a)(3) of the Securities Act do not 
require proof of scienter. And all of our findings 
against Dirks are made under both those sections. 
Our findings that Dirks also aided and abetted 
violations of Section 17(a)(1) of the Securities Act 
and Section 10(b) of the Exchange Act and Rule 10b- 
5 thereunder are merely cumulative, and the 
sanction we are imposing would be the same even if 
we had made no findings under those provisions. 
Thus, while we think it clear that Dirks acted with 
scienter, that finding is not determinative. 


52Dirks points to his efforts to contact The Wall Street 
Journal. At the same time, however, he continued to 
communicate his findings to investment advisers 
who he knew or should have known might trade on 
the information well before it would become public. 


53See n. 1, supra. 
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violations were aided and abetted by Dirks’ tipping 
received more than a censure. Finally, Dirks’ other- 
wise unblemished 20-year record in the securities 
industry also weighs heavily inthe balance. Under all 
the circumstances, we conclude that the imposition 
of censure will adequately serve the public interest 
in this case.” 


An appropriate order will issue. 


By the Commission (Chairman WILLIAMS and 
Commissioners LOOMIS and EVANS); Commis- 
sioners FRIEDMAN and THOMAS not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17480/January 22, 1981 


Admin. Proc. File No. 3-5068 

In the Matter of 

RAYMOND L. DIRKS 

50-1/2 Barrow Street 

New York, New York 

ORDER IMPOSING REMEDIAL SANCTION 

On the basis of the Commission’s opinion issued this 
day, it is ORDRED that Raymond L. Dirks be, and he 
hereby is, censured. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








“The sanction we are imposing would be the same 
even if we had not found that Dirks aided and abetted 
Boston’s violations of antifraud provisions. 


55Dirks’ exceptions are overruled or sustained to the 
extent that they are inconsistent or in accord with the 
views expressed in this opinion. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17481/January 22, 1981 


A notice has been issued giving interested persons 
until February 12, 1981 to comment on the 
application of KANE-MILLER CORP. to withdraw its 
common stock ($1 par value) and its 9-1/2% sinking 
fund subordinated debentures from listing and 
registration on the Boston Stock Exchange and the 
Pacific Stock Exchange. 








PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21883/January 15, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6280/January 15, 1981 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21884/January 15, 1981 


In the Matter of 


BLACKSTONE VALLEY ELECTRIC COMPANY 
Lincoln, Rhode Island 


(70-6477) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AND GRANTING 
REQUEST FOR EXEMPTION FROM COMPETITIVE 
BIDDING 


Blackstone Valley Electric Company (“Blackstone”), 
an electric utility subsidiary of Eastern Utilities 
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Associates (“EUA”, a registered holding company, 
has filed with this Commission an application- 
declaration and amendments thereto pursuant to 
Sections 6(b) and 12(c) of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rules 42(b)(2) 
and 50(a)(5) promulgated thereunder concerning 
the following proposed transactions. 


Blackstone’s present capital structure includes the 
following: a short-term secured note payable to the 
Chase Manhattan Bank, N.A., due January 27, 1981, 
in the principal amount of $25,000,000 (the “Chase 
Note”); short-term unsecured notes payable to 
banks in the aggregate principal amount of 
$5,200,000 as of January 2, 1981; 60,000 shares of 
$100 par value preferred stock in two series, publicly 
held; and 184,062 shares of $50 par value common 
stock, all of which are owned by EUA. Virtually all of 
the electric power required by Blackstone to meet 
the needs of its customers is supplied by Montaup 
Electric Company (“Montaup”), another electric 
utility subsidiary of EUA. Under a _ contract 
(“Montaup Contract”) entered into in 1923 among 
Montaup, Blackstone, Brockton Edison Company 
(“Brockton”) and Fall River Electric Light Company 
(“Fall River’), Blackstone, Brockton and Fall River 
became the owners of all of Montaup’s permanent 
securities and were obligated to make further 
investments in Montaup in proportion to their 
respective estimated demands for power. Black- 
stone, Brockton and Fall River each pledged its 
Montaup securities as security for its own bonds. As 
Montaup’s capital requirements increased, 
Blackstone experienced difficulty after 1972 in 
providing its share of the necessary additional 
investments in Montaup. When two series of its 
bonds matured in 1973, Blackstone was able to pay 
the maturing principal amount only with the aid of an 
open account advance from EUA in the amount of 
$14,500,000. 


In 1974 the Montaup Contract was amended to 
eliminate the requirement of proportionate 
investment by all three companies. In 1974 and 
1975, Blackstone rearranged its short-term debt by 
means of (1) a $15,000,000 borrowing from 
Citibank, N.A. (the “Citibank Loan”), secured by a 
first lien on all of Blackstone’s Montaup securities 
(Blackstone having procured the release of those 
securities from the lien of its bond indenture), and 
(2) the borrowing now represented by the Chase 
Note, secured by a second mortgage (junior to the 
lien of Blackstone’s bond indenture) on substantially 
all of Blackstone’s property. The agreement 
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governing the Citibank Loan contemplated that the 
loan might be assumed by Brockton under specified 
circumstances. That assumption occurred in 1976, 
when Brockton purchased all of Blackstone’s 
Montaup securities (subject to the Citibank lien) for 
consideration consisting of: (i) Brockton’s 
assumption of the Citibank Loan; (ii) Brockton’s 
assumption, as between Brockton and Blackstone, 
of the obligation to pay the interest on and principal 
of all of Blackstone’s bonds then outstanding in the 
amount of $9,196,000; and (iii) approximately 
$1,050,000 in cash. Despite Brockton’s assumption 
of the payment obligations with respect to the 
Blackstone bonds, Blackstone remained liable on 
those bonds, and substantially all of its property 
remained subject to the lien on its bond indenture as 
a first lien. Those anomalies were dealt with ina plan 
under Section 11(e) of the Act (the “Plan”, HCAR No. 
20931, February 23, 1979, in File No. 54-257), 
providing for, among other things, the merger of Fall 
River into Brockton. As part of the Plan, Blackstone’s 
bonds ceased to be obligations of Blackstone and 
became obligations of Brockton (which changed its 
name to Eastern Edison Company), and 
Blackstone’s bond indenture was discharged, with 
the result that the lien on Blackstone’s property 
securing the Chase Note became a first lien. 


The loan represented by the Chase Note was 
originally made in 1974 for 360 days; it has been 
renewed for similar periods five times because it was 
evident at each successive maturity date that 
limitations in EUA’s bond indenture (which was 
discharged in 1979), or the unsatisfactory level of 
Blackstone’s earnings, or both, would prevent its 
intended refunding by the issuance of long-term 
debt by Blackstone, and no other means of 
refunding it was feasible. 


In the instant filing Blackstone proposes to issue and 
sell up to $30,000,000 principal amount of first 
mortgage bonds (“Bonds”), to be issued under a new 
first mortgage indenture (which will make provision 
for the issuance of additional series of bonds in the 
future upon compliance with appropriate 
requirements by Blackstone) to be entered into by 
Blackstone with a trustee or trustees. Blackstone 
also requests an exception from the competitive 
bidding requirements of Rule 50 pursuant to Rule 
50(a)(5) in connection with the proposed issuance 
and sale of the Bonds by private placement. 
Blackstone was previously authorized (HCAR No. 
21660, July 18, 1980) to negotiate, with the advice 
and assistance of an investment banker, for the 
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private placement of the Bonds. 


The Bonds will have a 15-year maturity, will bear 
interest payable semi-annually at the rate of 14.25% 
per annum, and will be sold at 100% of their 
principal amount (plus accrued interest, if any) to 
Teachers Insurance and Annuity Association 
($12,500,000), The Travelers Insurance Company 
($10,000,000), John Hancock Mutual Life 
Insurance Company ($5,000,000) and Hanesco 
Insurance Company ($2,500,000). The Bonds will 
be issued under and secured by a new First 
Mortgage Indenture and Deed of Trust with State 
Street Bank and Trust Company, as Trustee. The 
Indenture will constitute a first mortgage lien on 
substantially ail of Blackstone’s physical property. 
The Bonds will be subject to a sinking fund requiring 
Blackstone to deliver to the Trustee $3,000,000 on 
or before December 1 in each year commencing 
December 1, 1986, to and including December 1, 
1995, such cash deposit to be applied to the 
redemption of the Bonds at par plus accrued and 
unpaid interest to the redemption date. 


The Bonds will not be redeemable during the first 
five years after their issuance. Thereafter the Bonds 
are redeemable at Blackstone’s option, in whole or in 
part, upon not less than 30 days’ notice, on 
December 1 of these years at the following 


redemption prices (plus accrued interest): 1985, 
109.16%; 1986, 108.14%; 1987, 107.12%; 1988, 
106.11%; 1989, 105.09%; 1990, 104.07%; 1991, 
103.05%; 1992, 102.04%; 1993, 101.02%; and 
1994, 100%. 


The Bonds will be non-refundable during the first ten 
years after their issuance unless refunded from the 
proceeds of indebtedness and/or preferred stock 
having a longer average life than that remaining on 
the Bonds and having an effective interest cost 
and/or dividend cost greater than the effective 
interest cost of the Bonds. 


It is stated that at the time of the issuance of the 
Bonds it is not expected that Blackstone will have 
achieved net earnings over a 12-month period 
sufficient to meet the coverage test set forth in the 
Commission’s Statement of Policy Regarding First 
Mortgage Bonds (“SOP”, HCAR No. 13105, February 
16, 1956), but that the SOP does not require (andthe 
purchasers of the Bonds will not require) 
compliance with that test for the issuance of the first 
series of bonds under a new indenture. The 
Indenture also contains the following provisions 
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which deviate from the standards of and under the 
SOP: (1) the sinking fund cannot be satisfied with 
certified property additions, i.e., it may be satisfied 
only with cash; (2) the renewal and replacement 
fund requirement calls for deposits of cash and/or 
certified property additions aggregating 2.25% per 
year of the arithmetical average of gross investment 
in depreciable property, a percentage below that 
found by the Commission to be reasonable under the 
SOP; and (3) the Bonds cannot be redeemed 
through the use of cash, if any, accumulated in the 
renewal and replacement fund. Blackstone has 
assured the Commission that, based on its pro- 
jections for the next 10 years, there will be sufficient 
property additions to meet the 2.25% figure required 
in the renewal and replacement fund, so that cash 
deposits will not be required to meet such figure. It is 
noted that in view of Blackstone’s financial history 
since 1971 this must be considered an exceptional 
case in so far as these deviations from the SOP are 
concerned. The private placement was agreed to on 
September 25, 1980, and at current rates and under 
present market conditions it is not feasible or 
practicable to renegotiate the agreement. We 
therefore conclude that the deviations from the SOP 
are approriate in this case, and that this private 
placement represents the final step in the Section 
11(e) Plan of February 23, 1979 (HCAR No. 20931). 


Blackstone proposes to apply the net proceeds from 
the sale of the Bonds as follows: (i) to the payment or 
prepayment of the Chase Notes; (ii) as to any portion 
of such proceeds not required by (i), to the payment 
or prepayment of some or all of Blackstone’s short- 
term unsecured notes payable to banks; and (iii) as 
to any portion of such proceeds not required by (i) 
and (ii), to Blackstone’s general corporate purposes. 


The record is incomplete with respect to the fees and 
expenses to be incurred in connection with the 
proposed transactions. 


The Rhode Island Public Utilities Commission has 
authorized the issuance and sale of the Bonds. No 
other state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 


Due notice of the filing of said application- 
declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 21660), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
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that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors 
and consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


IT 1S FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the fees and 
expenses to be incurred in connection with the 
proposed transactions. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21885/January 15, 1981 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 
Dallas, Texas 


(70-6529) 


ORDER AUTRHORIZING ISSUANCE AND SALE OF 
COMMON STOCK PURSUANT TO DIVIDEND REIN- 
VESTMENT AND STOCK PURCHASE PLAN 


Central and South West Corporation (“CSW”), a 
registered holding company, has filed a declaration 
with this Commission pursuant to Sections 6(a) and 
7 of the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 50(a)(5) promulgated thereunder 
regarding the following proposed transaction. 


By orders dated January 12, 1977, April 24, 1978, 
April 20, 1979, and January 16, 1980, in File No. 70- 
5948 (HCAR Nos. 19850, 20514, 21012, and 
21396), CSW was authorized to issue and sell 
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through December 31, 1981, not to exceed 
1,000,000 shares of its authorized and unissued 
common stock, par value $3.50 per share, pursuant 
to CSW’s Automatic Dividend Reinvestment and 
Stock Purchase Plan (“Plan”). As of September 30, 
1980, CSW has issued and sold 661,920 shares of its 
common stock pursuant to the Plan. 


CSW now proposes to increase the number of shares 
of common stock authorized to be issued under the 
Plan by 3,000,000 shares (“New Shares”) to bring 
the total number of shares authorized to be issued 
under the Plan to 4,000,000 shares and to extend the 
time period authorized for such issuance through 
December 31, 1985. No other changes in the Plan 
are contemplated at this time. 


It is stated that since the effective date of the Plan, 
participation by shareowners has increased each 
year. Based on CSW’s current estimate, the Plan will 
generate approximately $44,000,000 for the period 
October 1, 1980, to December 31, 1985. Assuming 
that the purchase price of CSW common stock were 
$13.50 per share, approximately 3,259,259 
additional shares would be issued under the Plan. 
The additional 3,259,259 shares added to the 
661,920 shares already issued under the Plan would 
result in a total requirement of 3,921,179 shares. 
CSW believes that the new total of 4,000,000 shares 
is necessary to afford adequate leeway for the 
purchase of additional shares by the Plan while 
providing for the possibility that the purchase price 
per share may be less than the assumption, thereby 
requiring substantially more additional shares. 


Proceeds derived by CSW from the sale of the New 
Shares will be applied through loans or equity 
contributions towards the continuing construction 
programs of CSW’s subsidiary companies. Such 
loans or equity contributions will be the subject of 
additional filings with the Commission. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction overthe 
proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21839), 
and no hearing has been requested of or ordered by 
the Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
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and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration be, and it hereby is, permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act, except that the time for filing the certificates 
thereunder with respect to the proposed 
transactions is extended as requested so as to allow 
filing on a quarterly basis. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21886/January 16, 1981 


In the Matter of 


OHIO POWER COMPANY 
Canton, Ohio 


(70-6322) 


SUPPLEMENTAL ORDER AUTHORIZING 
ACQUISITION OF ASSETS RELATED TO RAIL-CAR 
MAINTENANCE 


Ohio Power Company (“Ohio Power”), an electric 
utility subsidiary of American Electric Power 
Company, Inc. (“AEP”), a registered holding 
company, has filed with this Commission a post- 
effective amendment to the application in this 
proceeding pursuant to Sections 9(a) and 10 of the 
Public Utility Holding Company Act of 1935 (“Act”) 
regarding the following proposed transaction. 


By order in this proceeding dated August 3, 1979 
(HCAR No. 21173), Ohio Power was authorized to 
acquire for approximately $510,000 certain assets 
related to the repair of railroad cars, consisting of rail 
tracks, switches, buildings, and other rail-related 
inventory, from Sewco, Inc., a maintenance 
company. Ohio Power was also authorized to make 
additional expenditures for equipment and 
accessories related to rail-car maintenance and 
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repair in an amount not to exceed $375,000 through 
December 31, 1979. 


The rail-repair assets were to be used to maintain 
1,765 or more railroad hopper cars which transport 
coal from the western United States to Ohio Power’s 
Cook Coal Terminal (“Cook”), a rail-to-river coal 
transfer facility located near Metropolis, Illinois. 
These cars are part of the AEP system operating 


companies’ fleet of rail hopper cars which have been 
acquired through lease. 


The post-effective amendment states that due tothe 
fact that Sewco, Inc.’s assets were not purchased 
until November 14, 1979, none of the $375,000 for 
additional expenditures was expended in 1979. Ohio 
Power now contemplates that the expenditures 
related to equipment and accessories during the 
period from January 1, 1980, through June 30, 
1981, will be in an amount not exceeding $586,000. 
Authorization is therefore requested for the 
expenditure of up to a total of $586,000 to acquire 
equipment and accessories related to rail-car 
maintenance from time to time through June 30, 
1981. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said post-effective 
amendment to the application has been given in the 
manner prescribed in Rule 23 promulgated under 
the Act (HCAR No. 21847), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors 
and consumers that said application, as amended 
by said post-effective amendment, be granted. 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application, as amended by said post-effective 
amendment, be, and it hereby is, granted, effective 
forthwith subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21887/January 16, 1981 


In the Matter of 


OHIO POWER COMPANY 
301 Cleveland Avenue, S.W. 
Canton, Ohio 44701 


(70-6535) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Ohio Power 
Company, (the “Company”), a public utility 
subsidiary company of American Electric Power 
Company, Inc. (“AEP”), a registered holding 
company, has filed an application with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Section 
6(b) of the Act and Rule 50 promulgated thereunder 
as applicable to the following proposed transaction. 
All interested parties are referred to said application 
which is summarized below for a complete 
statement of the proposed transaction. 


The Ohio Power Company proposes to issue and sell, 
at competitive bidding, up to $10,000,000 aggregate 
principal amount of its First Mortgage Bonds of a 
new series with a maturity of not less than five years 
and not more than 30 years. The interest rate will be 
expressed in a multiple of % of 1%. The price to be 
paid to the Company for the Bonds shall not be less 
than 100% of the principal amount unless the 
Company shall authorize a percentage not less than 
99% nor more than 102-%4% of the principal amount. 
Both the interest rate and the price of the bonds shall 
be determined at the time of the sale by competitive 
bidding. If market conditions should not be 
propitious for the sale of the bonds on a competitive 
bidding basis, the Company proposes, subject to 
further authorization by this Commission to place 
the bonds privately. In such a case, the interest rate 
and price, if authorized by this Commission, would 
be determined by negotiation with institutional 
investors or with underwriters for the sale of the 
bonds. 
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Assuming a 13.5% rate of interest, the coverage ratio 
of net earnings to annual interest charges is 2.62 on 
a pro forma basis. 


The bonds will be issued under the Mortgage and 
Deed of Trust dated as of October 1, 1938 between 
the Ohio Power Company (predecessor of Ohio 
Power Company) and Manufacturers Hanover Bank 
and Trust Company and Donald B. Herterick, 
Successor Trustees, as supplemented and 
amended from time to time and as to be further 
supplemented by a supplemental indenture dated 
as of March 1, 1981. 


The supplemental indenture provides, among other 
things, that the term of the bonds will preclude the 
Company from redeeming any such bonds at a 
regular redemption price prior to March 1, 1986 if 
such redemption is for the purpose of refunding 
such bonds through the use, directly or indirectly, of 
borrowed funds at an effective interest cost of less 
than the effective interest cost to the Company of 
such bonds. It is expected that successful bidders 
for the bonds will make a public offering of them. Itis 
proposed that the Company decide at a later time, 
prior to the submission of bids for the bonds, the 
maturity of the bonds and notify prospective bidders 
of its decision not less than 72 hours prior to the 
bidding. 


The Company proposes that it publish its invitations 
for bids for the bonds on or about February 17, 1981 
and that the bids be submitted for the bonds onoras 
soon after February 25, 1981 as market conditions 
appear to the Company to be appropriate*or the sale 
thereof. The proposed sale of the bonds is part of an 
overall financing program of the Company which 
also contemplates that AEP will make cash capital 
contributions to the Company in an aggregate 
amount of up to $60,000,000 from time to time 
subsequent to January 1, 1981 and prior to June 30, 
1982 (HCAR No. 21832). 


The proceeds from the sale of the bonds, together 
with the proceeds of the cash capital contributions 
will be used to repay unsecured short-term 
indebtedness of the Company and for other 
corporate purposes. As of November 21, 1980, there 
was approximately $114,800,000 principal amount 
of unsecured short-term debt outstanding. It is 
expected that at the time of the issuance and 
delivery of the bonds, approximately $130,000,000 
aggregate principal amount of unsecured short- 
term debt will be outstanding. 
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A statement of the fees and expenses incurred or to 
be incurred in connection with the proposed 
transactions will be supplied by amendment. 
Approval of The Public Utilities Commission of Ohio 
is required for the issuance of the bonds. It is 
represented that no other state commission, and no 
federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 9, 1981, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
said application which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington. D.C. 20549. A 
copy of such request should be served personally or 
by mail upon the applicant at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
application, as filed or as it may be amended, may be 
granted as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
or orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21888/January 16, 1981 


In the Matter of 


ALABAMA POWER COMPANY 
Birmingham, Alabama 
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GEORGIA POWER COMPANY 
Atlanta, Georgia 


GULF POWER COMPANY 
Pensacola, Florida 


MISSISSIPP! POWER COMPANY 
Gulfport, Mississippi 


(70-6528) 


ORDER AUTHORIZING ISSUANCE OF FIRST 
MORTGAGE BONDS FOR SINKING FUND 
PURPOSES; RESERVATION OF JURISDICTION 


Alabama Power Company (“Alabama”), Georgia 
Power Company (“Georgia”), Gulf Power Company 
(‘Gulf’) and Mississippi Power Company 
(“Mississippi”) public utility subsidiaries of the 
Southern Company, a registered holding company, 
have filed a declaration and amendments thereto 
with this Commission pursuant to Sections 6 and 7 of 
the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 50(a)(5) promulgated thereunder 
concerning the following proposed transactions. 


Alabama, Georgia, Gulf and Mississippi propose to 
obtain the authentication and delivery of certain 
series of their respective First Mortgage Bonds and 
to surrender such bonds to the trustee under their 
respective indentures to satisfy sinking fund 
(improvement fund in the case of Alabama) 
requirements provided for in their indentures to be 
satisfied on or prior to June 1, 1981. 


The indentures provide for annual sinking fund 
(improvement fund) payments on or before June 1 
of each year in an amount equal to 1% of the 
principal amount of bonds authenticated under the 
indenture prior to the preceding January 1 (less 
bonds retired directly or indirectly as a result of the 
release of property and less bonds authenticated to 
refund other bonds). Payment may be made in cash 
or in principal and amount of bonds authenticated 
under the indenture whether or not such bonds have 
previously been disposed of by the respective 
company. Any cash so deposited is to be used by the 
trustee under the respective indenture for the 
redemption or other retirement of bonds of such 
series as may be designated by the respective 
company or may be withdrawn by that company 
against the deposit of bonds. 
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The amounts and the series of bonds proposed to be 
issued are as follows: 


Name of 
Company 
Alabama $21,014,000 
Georgia 25,226,000 
Gulf 3,609,000 
Mississipp' 2,874,000 


Amount Series 
3%% Series Due 1985 
3%%Series Due 1984 
3%% Series Due 1984 


3%% Series Due 1981 


The bonds will be issued on the basis of unfunded 
net property additions. Under the indentures the 
bonds may be issued in principal amounts not 
exceeding 60% of the amount of unfunded net 
property additions. The approximate amounts of 
such unfunded net property additions available for 
the issuance of the bonds are as follows: 


Name of 
Company 
Alabama $773,000,000 
Georgia 379,000,000 
Gulf 45,000,000 
Mississippi 39,000,000 


Amount As of 
September 30, 1980 
September 30, 1980 
September 30, 1980 


September 30, 1980 


The approximate amounts of the unfunded net 
property additions necessary to issue the bonds are 
as follows: 


Name of Company 
Alabama $35,023,000 
georgia 42,043,000 
Gulf 6,015,000 
Mississippi 4,790,000 


Amount 


The surrender of the bonds in satisfaction of the 
respective sinking fund (improvement fund) 
requirements will make available for general 
corporate purposes cash which would otherwise 
have to be used to satisfy such requirements or to 
purchase bonds to be used for such purposes, while 
at the same time reducing the principal amount of 
bonds which they could otherwise issue under the 
indenture at a later time by an equal principal 
amount. The bonds will not be delivered by the 
companies in such a manner as to make them 
obligations for the payment of money. Therefore, 
they will not be included on the books or in the 
published statements as liabilities of the respective 
companies. 


The fees, commissions and expenses incurred or to 
be incurred directly or indirectly by Alabama, 
Georgia, Gulf and Mississippi in connection with the 
issuance of the bonds are estimated at $6,000 
including $1,600 for legal fees of the companies and 
$4,000 charges of the trustees and their counsel. 
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The Alabama Public Service Commission has 
authorized the issuance of the bonds by Alabama. 
The Georgia Public Service Commission and the 
Florida Public Service Commission have jurisdiction 
over the issuance of the bonds by Georgia and Gulf 
respectively. No other state or federal commission, 
other than this Commission has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21846), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
Satisfied with respect to the issuance of the bonds by 
Alabama and Mississippi and that no adverse 
findings are necessary with respect to those 
transactions, and that it is appropriate in the public 
interest and in the interest of investors and 


consumers that the declaration, as amended, be 
permitted to become effective with respect to the 
issuance of the bonds by Alabama and Mississippi. 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, with 
respect to the issuance of the bonds by Alabama and 
Mississippi subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the issuance of 
the bonds by Georgia and Gulf pending completion 
of the record with respect to those transactions. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21889/January 16, 1981 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
First National Building 
Little Rock, Arkansas 72203 


(70-6371) 


NOTICE OF PROPOSED TRANSACTIONS RELATED 
TO FINANCING OF COAL-HANDLING EQUIPMENT 


NOTICE IS HEREBY GIVEN that Arkansas Power & 
Light Company (“Arkansas”), an electric utility 
subsidiary of Middle South Utilities, Inc., a 
registered holding company, has filed with this 
Commission a post-effective amendment to the 
application-declaration in this proceeding pursuant 
to Sections 9(a), 10, and 12(d) of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rule 44 
promulgated thereunder regarding the following 
proposed transactions. All interested persons are 
referred to the amended application-declaration, 
which is summarized below, for a complete 
statement of the proposed transactions. 


By order in this proceeding dated December 18, 
1979 (HCAR No. 21345), Arkansas was authorized 
to engage in certain transactions related to the 
financing of coal handling equipment. Pursuant to 
said order, Arkansas entered into a lease with 
Continental Illinois National Bank and Trust 
Company of Chicago (“Owner Trustee” or “Lessor’), 
under which Arkansas was to lease from the Owner 
Trustee coal-handling equipment to supply 
processed coal to the two units of the White Bluff 
Steam Electric Generating Station (“Station”), under 
construction near White Bluff, Arkansas. 


The post-effective amendment states that Arkansas 
held the First Closing with respect to the Phase | 
Equipment on December 20, 1979, and the Second 
Closing with respect to the Phase || Equipment on 
April 22, 1980; however, due to delays in 
construction, the company anticipates that it will not 
be able to hold the Third Closing with respect to the 
Phase II! Equipment in December 1980, as originally 
contemplated. Accordingly, Arkansas now states 
that the sale, purchase, and lease of the Phase II! 
Equipment is expected to take place in March 1981 
(“Third Closing Date”). 
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The delay in the Third Closing Date will cause other 
minor changes to be made in the terms of financing. 
In addition, the Basic Term lease rates for Phase I, 
Phase II, and Phase III Equipment will be changed in 
an amount not expected to be material. 


It is stated that no state or federal commission, other 
than this Commission, has jurisdiction over the 
proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 11, 1981, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said post-effective amendment to the 
application-declaration which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicant-declarant 
at the above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
now amended or as it may be further amended, may 
be granted and permitted to become effective as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
or orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21890/January 16, 1981 


In the Matter of 


CENTRAL POWER & LIGHT COMPANY 
Corpus Christi, Texas 


(70-6512) 


SUPPLEMENTAL ORDER AUTHORIZING ISSUANCE 
AND SALE OF FIRST MORTGAGE BONDS AT 
COMPETITIVE BIDDING 


Central Power & Light Company (“CP&L”), an 
electric utility subsidiary company of Central and 
South West Corporation, a registered holding 
company, has filed with this Commission post- 
effective amendments to the declaration in this 
proceeding pursuant to Sections 6(a) and 7 of the 
Public Utility Holding Company Act of 1935 (“Act”) 
and Rule 50 promulgated thereunder regarding the 
following proposed transaction. 


By order of this Commission dated December 5, 
1980 (HCAR No. 21825), CP&L was authorized to 
issue and sell at competitive bidding up 


$100,000,000 principal amount of its first mortgage 


bonds having a maturity date of December 1, 1990. 
It is now proposed that the maturity of the bonds will 
be not more than thirty years nor less than ten years. 
In all other respects the transaction remains 
unchanged. 


The interest rate of the bonds and the price to be 
paid to CP&L (which will not be less than 99% nor 
more than 102.75% of the principal amount thereof) 
will be determined by competitive bidding. The 
bonds will have refunding protection until January 1, 
1986. The bonds will be issued under the securied by 
CP&L’s Indenture, dated November 1, 1943, between it 
and The First National Bank of Chicago, Trustee, as 
previously amended and as to be further amended 
by a Supplemental! Indenture to be dated January 1, 
1981. 


The net proceeds from the issuance and sale of the 
bonds will be used to repay short-term borrowings 
which were incurred or expected to be incurred to 
finance construction expenditures and to finance 
future construction expenditures. CP&L’s estimated 
construction and fuel exploration and development 
expenditures for the years 1981 and 1982 are 
estimated at $212,000,000 and $246,000,000, 
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respectively. No funds generated from the bonds nor 
any of the borrowings retired thereby have been or 
will be utilized to pay the cost of facilities which 
would not be needed to provide service to customers 
of CP&L if it were not part of the Central and South 
West System. No expenditures will be made by the 
company for the construction or acquisition of any 
facility not so needed prior to the time all funds 
covered by the declaration have been expended. For 
the purposes of the foregoing representation, it is 
assumed that none of the facilities, construction or 
acquisition of which would be a part of any proposal 
forming the subject of the proceedings in Central 
and South West Corporation, et al. (Admin. Proc. File 
No. 3-4951), would be needed to provide service to 
customers of CP&L if it were not part of the Central 
and South West System. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of the declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21758), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as now amended, be permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as now amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rules 24 and 
50 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21891/January 16, 1981 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


(70-6416) 


ORDER AUTHORIZING EXTENSION OF TIME 
PERIOD DURING WHICH SUBSIDIARY MAY SELL 
COMMON STOCK TO ITS PARENT 


Middle South Utilities, Inc. (“Middle South”), a 
registered holding company, and Arkansas Power & 
Light Company (“Arkansas”), an electric utility 
subsidiary of Middle South, have filed post-effective 
amendments to an application-declaration 
previously filed with this Commission pursuant to 
Sectons 6(b), 9(a), 10 and 12(f) of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rule 43 
promulgated thereunder regarding the proposed 
transaction. 


By an order dated March 25, 1980 in this matter 
(HCAR No. 21493) Arkansas was authorized to issue 
and sell to Middle South, from time to time during 
the 1980 calendar year, up to 5,600,000 shares of 
Arkansas’ common stock, par value $12.50 per 
share. At December 1, 1980 Arkansas had issued 
and sold to Middle South 2,400,000 shares of 
common stock pursuant to such authorization for an 
aggregate price of $30,000,000. Arkansas did not 
sell the remaining 3,200,000 shares during 1980. 


Arkansas and Middle South state that it is preferable 
that the sale of the remaining 3,200,000 shares of 
common stock be timed to coincide with Arkansas’ 
cash needs from time to time during the 1981 
calendar year. Such needs are determined primarily 
by the nature and pace of Arkansas’ construction 
program. Accordingly, it is proposed that the time 
during which Arkansas may sell the remaining 
3,200,000 common shares to Middle South be 
extended through the 1981 calendar year, such 
sales to occur in such installments and at such times 
as will be determined by Arkansas and Middle South. 


The fees, commissions and expenses to be incurred 
in connection with the proposed transaction are 
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estimated not to exceed $2,000. The Arkansas 
Public Service Commission and the Tennessee 
Public Service Commission have authorized the 
proposed transaction. It is stated that no other state 
or federal regulatory authority, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said post-effective 
amendments to said application-declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21842), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record it is hereby found that the applicable 
Standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application—declaration, as amended, be granted 
and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21892/January 16, 1981 


In the Matter of 

SOUTHWESTERN ELECTRIC POWER COMPANY 
P.O. Box 21106 

Shreveport, Louisiana 71156 

(70-6541) 

NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Southwestern 
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Electric Power Company (“SWEPCO”), a public- 
utility subsidiary company of Central and South West 
Corporation, a registered holding company, has filed 
an application-declaration and an amendment 
thereto with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (“Act”), 
designating Sections 6(a) and 7 of the Act and Rule 
50 promulgated thereunder as applicable to the 
proposed transaction. All interested parties are 
referred to said application-declaration, as 
amended, which is summarized below, for a 
complete statement of the proposed transaction. 


SWEPCO proposes to issue and sell, at competitive 
bidding, up to $75,000,000 principal amount of its 
First Mortgage Bonds, Series Q, %, to be dated 
April 1, 1981. The bonds will have a maturity of not 
less than ten years nor more than thirty years. The 
annual interest rate and redemption prices of the 
bonds and the price to be paid to SWEPCO, which will 
not be less than 99%, will be determined by 
competitive bidding. The bonds will be issued under 
secured by SWEPCO’s Indenture, dated February 1, 
1940, with Continental Illinois National Bank and 
Trust Company of Chicago and M. J. Kruger, 
Trustees, as amended and as to be further amended 
by a proposed supplemental indenture to be dated 
April 1, 1981. The supplemental indenture will set 
forth the terms, provisions and characteristics of the 
bonds. The bonds will be authenticated under the 
indenture against up to $124,500,000 of available 
unused net expenditures for bondable property. The 
company estimates that unused net expenditures 
will aggregate approximately $250,000,000 at the 
time of issuance of the bonds. 


The net proceeds from the sale of the bonds will be 
used by SWEPCO to repay in full short-term 
borrowings incurred for construction and other 
purposes. Approximately $65,000,000 of short-term 
borrowings are expected to be outstanding as of 
April 1981. SWEPCO estimates that its construction, 
fuel exploration and development expenditures 
(including allowance for funds used during 
construction) will be aproximately $172,000,000 in 
1981 and $252,000,000 in 1982. The company 
intends to issue additional securities during 1981 
and 1982 to finance the remainder of such costs. 


No funds generated from the bonds nor any of the 
borrowings retired thereby have been or will be 
utilized to pay the cost of facilities which would not 
be needed to provide service to customers of the 
company if it were not part of the Central and South 
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West System. No expenditures will be made by the 
company for the construction or acquisition of any 
facility not so needed prior to the time all funds 
covered by this application-declaration have been 
expended. For the purposes of the foregoing 
representation, it is assumed that none of the 
facilities the construction or acquisition of which 
would be part of any proposal forming the subject of 
the proceedings in Central and South West 
Corporation, et al. (Admin. Proc. File No. 3-4951) 
would be needed to provide service to customers of 
SWEPCO if it was not part of the Central and South 
West System. 


A statement of the fees and expenses incurred or to 
be incurred in connection with the proposed 
transactions will be supplied by amendment. The 
approval of the Arkansas Public Service Commission 
and the Corporation Commission of Oklahoma is 
required for the issuance of the bonds. It is 
represented that no other state commission, and no 
federal commission other than this Commission, 
has jurisdiction over the proposed transaction. 


SWEPCO seeks authorization pursuant to Rule 
24(c)(1) to complete the issuance and sale of the 
bonds within 90 days after the order is issued. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 9, 1981, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
said application-declaration, as amended, which he 
desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicants-declarants at the above addresses, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the 
request. At any time after said date, the application- 
declaration, as amended, or as it may be further 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date 
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of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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TRUST INDENTURE ACT OF 1939 
Release No. 607/January 15, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6280/January 15, 1981 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11558/January 15, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6280/ January 15, 1981 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11559/January 15, 1981 


In the Matter of 

MARINER FUND, INC. 

10000 Imperial Highway A207 
Downey, California 92032 


(811-2695) 
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NOTICE OF FILING OF AN APPLICATION 
PURSUANT TO SECTION 8(f) OF THE ACT FOR AN 
ORDER DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Mariner Fund, Inc. 
(“Applicant”), which is registered under the 
Investment Company Act of 1940 (“Act”) as an 
open-end, diversified, management investment 
company, filed an application on June 23, 1980, 
pursuant to Section 8(f) of the Act, for an order of the 
Commission declaring that Applicant has ceased to 
be an investment company as defined by the Act. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicant, which is incorporated under the laws of 
the State of California, registered under the Act on 
October 18, 1976. Applicant states that the 
registration of 500,000 of its common shares 
became effective under the Securities Act of 1933 
on March 31, 1978, but that it neither offered nor 
issued any of the shares to the public. 


Applicant states that its board of directors approved 
a liquidation on February 29, 1980, and that all 
shareholders transmitted letters requesting 
liquidation of their respective interests in Applicant. 
The application states that Applicant’s custodian, 
California Canadian Bank, was authorized by letter 
dated March 31, 1980, to distribute the assets of 
Applicant which, as of that date, consisted of 
$39,634.29, representing the interests of the 
3975.32 outstanding common shares. Applicant 
further states that it has no shareholders and there 
are no shareholders to whom distributions in 
complete liquidation of their interests in Applicant 
have not been made. Applicant states that attorneys 
fees of $500 and C.P.A. fees $483.50 were incurred 
in connection with the liquidation and were paid 
from Applicant’s assets prior to the distribution to 
shareholders. Applicant further states that it has not, 
for any reason, transferred any of its assets to a 
separate trust, the beneficiaries of which were 
shareholders of Applicant. 


In addition, Applicant states that, as of the date of 
filing the application, it had no assets (other than a 
$317.21 reserve retained for federal income taxes), 
no debts or liabilities, was not a party to any litigation 
or administrative proceeding and had no securities 
holdings. Applicant further represents that it is not 
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now engaged, and does not propose to engage in any 
business activity other than those necessary for the 
winding-up of its affairs. The application states that 
Applicant is currently a corporation in good standing 
with the State of California but that a certificate of 
dissolution will be filed in the near future. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission upon application, finds 
that a registered investment company has ceased to 
be an investment company, it shall so declare by 
order and upon the taking effect of such order the 
registration of such company under the Act shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 9, 1981, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11560/ January 15, 1981 


In the Matter of 
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CENTENNIAL CAPITAL SPECIAL FUND, INC. 
One New York Plaza 
New York, New York 10004 


(811-1878) 


NOTICE OF FILING OF AN APPLICATION 
PURSUANT TO SECTION 8(f) OF THE ACT FOR AN 
ORDER DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Centennial Capital 
Special Fund, Inc. (“Applicant”), an open-end, 
diversified management investment company 
registered under the Investment Company Act of 
1940 (“Act”), filed an application on December 10, 
1980, for an order of the Commission declaring that 
Applicant has ceased to be an investment company 
as defined in the Act. All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant was organized as a Maryland corporation. 
On June 5, 1969, Applicant registered under the Act 
and filed a registration statement pursuant to the 
Securities Act of 1933 (“1933 Act”) with respect to 
2,500,000 shares of capital stock, par value $1.00 
per share. This 1933 Act registration statement was 
declared effective on November 20, 1969, and 
Applicant commenced the initial public offering of 
its shares on that date. Applicant further states that 
on December 31, 1979, there were 340,337.647 
outstanding shares of its capital stock, and that its 
aggregate net asset value was $5,506,663.12, or 
$16.18 per share. 


Applicant represents that on September 19, 1979, 
its board of directors unanimously adopted and 
recommended to Applicant's shareholders that they 
approve an Agreement and Plan of Reorganization 
(“Plan”) under which (i) all the assets of Applicant 
(other than a cash reserve for the payment of 
liquidation expenses) would be exchanged for 
shares of Oppenheimer Directors Fund, Inc. (“Op- 
penheimer’), an open-end, diversified management 
investment company under the Act; (ii) shares of 
Oppenheimer would be distributed to the 
shareholders of Applicant; and (iii) Applicant would 
be dissolved and liquidated and its registration as an 
investment company under the Act would be 
terminated. At a special meeting of Applicant’s 
shareholders held on December 31, 1979, the 
holders of 76% of the outstanding shares of 
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Applicant approved the Plan. The Commission 
issued an order (Investment Company Act Release 
No. 10997) on December 26, 1979, exempting the 
proposed acquisition from Sections 22(c) and 17(a) 
of the Act and permitting Oppenheimer’s investment 
adviser to participate in the proposed transaction. 
According to the application, both Applicant and 
Oppenheimer filed Articles of Transfer under the 
laws of the State of Maryland on December 31, 1979 
in connection with the reorganization. 


Applicant states that, pursuant to the Plan, for each 
share of Applicant’s stock owned of record on 
December 28, 1979, Applicant’s shareholders were 
credited with 1.03255306 shares of Oppenheimer 
on December 31, 1979. Applicant represents that it 
has no assets, debts or securityholders, and that itis 
not a party to any litigation or administrative 
proceedings. Applicant further represents that it is 
not now engaged, nor does it propose to engage, in 
any business activities other than those necessary 
for the winding up of its affairs. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, upon application, finds 
that a registered investment company has ceased to 
be an investment company, it shall so declare by 
order and upon the effectiveness of such order, the 
registration of such company shall cease to be in 
effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 9, 1981, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
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and orders issued in this matter, including the date 


of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11561/January 15, 1981 


In the Matter of 


LEXINGTON TAX FREE DAILY INCOME FUND, INC. 
580 Sylvan Avenue 
Englewood Cliffs, New Jersey 07632 


(812-4767) 


NOTICE OF FILING OF AN APPLICATION 
PURSUANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER OF EXEMPTION FROM THE PROVISIONS OF 
SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Lexington Tax Free 
Daily Income Fund, Inc. (“Applicant”), an open-end, 
diversified, management investment company 
registered under the Investment Company Act of 
1940 (the “Act”), filed an application on November 
17, 1980, and an amendment thereto on January 5, 
1981, for an order of the Comission, pursuant to 
Section 6(c) of the Act, exempting Applicant from 
the provisions of Section 2(a)(41) of the Act and 
Rules 2a-4 and 22c-1 thereunder to the extent 
necessary to permit Applicant to calculate its net 
asset value per share using the amortized cost 
method for valuing its portfolio securities. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicant states that its investment objective is to 
achieve current income exempt from federal 
income taxes, consistent with stability of principal, 
liquidity and preservation of capital. Applicant 
further states that it invests in short-term municipal 
securities issued by states, territories and 
possessions of the United States, the District of 
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Columbia and their political subdivisions, and duly 
constituted authorities and corporations. Applicant 
further represents that, for purposes of the 
exemptive relief requested, it will limit its purchase 
of portfolio securities exclusively to (i) municipal 
securities rated not lower than AA by Standard & 
Poor's Corporation (“S&P”) and Aa by Moody’s 
Investors Service, Inc. or municipal notes rated not 
lower than MIG-2 by Moody’s; (ii) unrated municipal 
securities which either have been issued by an 
issuer having outstanding debt securities rated not 
lower than AA by S&P or Aa by Moody’s or municipal 
notes rated not lower than MIG-2 by Moody’s, or are 
specifically determined and represented by 
Applicant's board of directors to be of high quality 
and represent minimal credit risks; and (iii) 
repurchase agreements for any of the foregoing 
securities in which the Applicant is authorized to 
invest. 


As here pertinent, Section 2(a)(41) of the Act defines 
value to mean: (1) with respect to securities for 
which market quotations are readily available, the 
market value of such securities, and (2) with respect 
to other securities and assets, fair value as 
determined in good faith by the board of directors. 
Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment company or principal 
underwriter therefor issuing any redeemable 
security shall sell, redeem or repurchase any such 
security except at a price based on the current net 
asset value of such security which is next computed 
after receipt of a tender of such security for 
redemption or of an order to purchase or to sell such 
security. Rule 2a-4 adopted under the Act provides, 
as here relevant, that the “current net asset value” of 
a redeemable security issued by a registered 
investment company used in computing its price for 
the purposes of distribution and redemption shall be 
an amount which reflects calculations made 
substantially in accordance with the provisions of 
that rule, with estimates used where necessary or 
appropriate. Rule 2a-4 further states that portfolio 
securities with respect to which market quotations 
are readily available shall be valued at current 
market value, and that other securities and assets 
shall be valued at fair value as determined in good 
faith by the board of directors of the registered 
company. Prior to the filing of the application, the 
Commission expressed its view that, among other 
things: (1) Rule 2a-4 under the Act requires that 
portfolio instruments of “money market” funds be 
valued with reference to market factors, and (2) it 
would be inconsistent, generally, with the provisions 
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of Rule 2a-4 for a “money-market” fund to 
value its portfolio instruments on an amortized cost 
basis (Investment Company Act Release No. 9786, 
May 31, 1977). In view of the foregoing, Applicant 
requests exemptions from Section 2(a)(41) of the 
Act and Rules 2a-4 and 22c-1 thereunder to the 
extent necessary to permit Applicant to value its 
portfolio by means of the amortized cost method of 
valuation. 


In support of the exemptive relief requested 
Applicant states that a stabilized $1.00 per share 
price will provide Applicant’s shareholders with the 
convenience of being able to readily determine the 
aggregate value of their holdings by reference to the 
number of shares they own and will eliminate the 
necessity of shareholder record keeping and 
bookkeeping to record insignificant capital gains 
and losses upon acquisition or redemption of 
shares. Applicant’s board of directors has further 
determined that stable share price and simplified 
record keeping are of benefit to existing 
shareholders and would be helpful in attracting new 
shareholders to Applicant. 


Applicant has agreed that each of the following may 
be made a condition to the granting of the exemptive 
relief requested: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving 
portfolio management to Applicant’s investment 
adviser, Applicant’s board of directors undertake— 
as a particular responsibility within its overall duty of 
care owed to the shareholders of Applicant—to 
establish procedures reasonably designed, taking 
into account current market conditions and 
Applicant’s investment objectives, to stabilize 
Applicant’s net asset value per share, as computed 
for the purpose of distribution, redemption and 
repurchase, at $1.00 per share. 


2. Included among the procedures to be adopted by 
the board of directors shall be the following duties 
and responsibilities: 


(a) Review by the board of directors, as it deems 
appropriate and at such intervals as are reasonable 
in light of current market conditions, to determine 
the extent of deviation, if any, of Applicant’s $1.00 
amortized cost price per share from the net asset 
value per share as determined by using available 
market quotations and the maintenance of records 
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of such review.! 


(b) In the event such deviation from the $1.00 
amortized cost price per share exceeds one-half of 
one percent, a requirement that the directors shall 
promptly consider what action, if any, should be 
initiated. 


(c) Where the board of directors believes that the 
extent of any deviation from Applicant’s $1.00 
amortized cost price per share may result in material 
dilution or any other unfair result to investors or 
existing stockholders, the board shall take such 
action as it deems appropriate to eliminate or 
reduce, to the extent reasonably practicable, such 
dilution or unfair result, which may include: 
redemption of shares in kind; selling portfolio 
securities prior to maturity to realize capital gains or 
losses, or to shorten the average maturity of 
Applicant’s portfolio; withholding dividends; or 
utilizing a net asset value per share as determined by 
using available market quotations. 


3. Applicant wil maintain a dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable net asset value 
per share; provided, however, that Applicant will not 
(a) purchase any portfolio security with a remaining 
maturity of greater than one year, or (b) maintain a 
dollar-weighted average portfolio maturity in excess 
of 120 days.? 


4. Applicant will record, maintain and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 


thereto) described in condition 1 above, and 
Applicant will record, maintain and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of the 
directors’ considerations and actions taken in 
connection with the discharge of its responsibilities 
as set forth above, to be included in the minutes of 
the directors’ meetings. The Applicant agrees that 
such documents shall be subject to inspection by 
the Commission in accordance with Section 31(b) of 
the Act, as though such documents were records 
required to be maintained pursuant to rules adopted 
under Section 31(a) of the Act. 


5. Applicant will limit its portfolio instruments, 
including repurchase agreements, to those U.S. 
dollar-denominated instruments which the directors 
determine present minimal credit risks and which 
are of “high quality” as determined by any major 
rating service or, in the case of any instrument that is 
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not rated, are of comparable quality as determined 
by the directors. 


6. The Applicant will include in each quarterly 
report, as an attachment to Form N-1Q, a statement 
as to whether any action pursuant to paragraph 2(c) 
above was taken during the preceding fiscal quarter 
and a description of the nature and circumstances of 
any such action taken. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 9, 1981, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 





‘Applicant states that to fulfill this condition it 
intends to use actual quotations or estimates of 
market value reflecting current market conditions 
chosen by the directors in the exercise of their 
discretion to be appropriate indicators of value 
which may include, inter alia, (1) quotations or 
estimates of market value for individual portfolio 
instruments, or (2) values obtained from yield data 
relating to classes of municipal securities provided 
by independent sources. 


2In fulfilling this latter condition, if the disposition of 
a portfolio security results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest its available cash in such a 
manner so as to reduce the dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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and orders issued in this matter, including the date 


of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11562/January 15, 1981 


In the Matter of 


LEHMAN MULTI-CURRENCY ASSETS FUND, INC. 
55 Water Street 
New York, New York 10041 


(811-2855) 


ORDER TERMINATING REGISTRATION PURSUANT 
TO SECTION 8(f) OF THE ACT 


Lehman Multi-Currency Assets Fund, Inc. (“Fund”), 
an open-end, non-diversified management 
investment company registered under the 
Investment Company Act of 1940 (“Act”), filed an 
application on October 28, 1980, for an order of the 
Commission, pursuant to Section 8(f) of the Act, 
declaring that the Fund has ceased to be an 
investment company as defined in the Act. 


On December 12, 1980, a notice (Investment 
Company Act Release No. 11492) was issued of the 
filing of said application. The notice gave interested 
persons an opportunity to request a hearing, and 
stated that an order disposing of the matter would be 
issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, and 
the Commission has not ordered a hearing. 


The matter has been considered, and it is found that 


the Fund has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
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that the registration of Lehman Multi-Currency 
Assets Fund, Inc., under the Act shall forthwith 
cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11563/January 15, 1981 


In the Matter of 


T. ROWE PRICE GROWTH STOCK FUND, INC. 
ROWE PRICE NEW HORIZONS FUND, INC. 
ROWE PRICE NEW ERA FUND, INC. 

ROWE PRICE NEW INCOME FUND, INC. 
ROWE PRICE PRIME RESERVE FUND, INC. 
ROWE PRICE TAX-FREE INCOME FUND, INC. 
ROWE PRICE INTERNATIONAL FUND, INC. 
100 East Pratt Street 

Baltimore, Maryland 21202 


(812-4716) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTION 10(b)(2) 
OF THE ACT 


T. Rowe Price Growth Stock Fund, Inc., Rowe Price 
New Horizons Fund, Inc., Rowe Price New Era Fund, 
Inc., Rowe Price New Income Fund, Inc., Rowe Price 
Prime Reserve Fund, Inc., Rowe Price Tax-Free 
Income Fund, Inc., and Rowe Price International 
Fund, Inc. (the “Applicants”), all open-end, 
diversified management investment companies 
registered under the Investment Company Act of 
1940 (“Act”), filed an application on August 22, 
1980, and an amendment thereto on November 12, 
1980, pursuant to Section 6(c) of the Act for an order 
of the Commission exempting the Applicants and 
any other investment company or companies of 
which T. Rowe Price Associates, Inc. (“Price 
Associates”), or Rowe Price-Fleming International, 
Inc. (“Price-Fleming”), isthe investment adviser that 
may hereafter be registered under the Act 
(hereinafter such other investment companies and 
the Applicants referred to as the “Funds”) from 
Section 10(b)(2) of the Act. 


On December 12, 1980, a notice was issued of the 
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filing of said application (Investment Company Act 
Release No. 11491). The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered and it is found that 
it is appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the Act 
to grant the requested exemption, subject to certain 
conditions. Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 6(c) of 
the Act, that the Funds hereby are exempted from 
the requirements of Section 10(b)(2) of the Act, 
effective forthwith, subject to the following 
conditions: 


(1) Each of the Funds will maintain the composition 
of their respective board of directors so that at least 
40% of its members are persons who are not 
interested persons of its adviser or principal 
underwriter, barring temporary periods where the 
percentage is less due to death, resignation, or 
removal of one or more directors; 


(2) Each of the Funds will obtain from Price 
Associates an undertaking that Rowe Price 
Marketing, Inc., the proposed underwriter for the 
Funds, will remain a wholly-owned subsidiary of 
Price Associates continuously during the period the 
Funds operate under the order; and 


(3) Each of the Funds will obtain from their 
investment advisers separate representations that 
they do not believe the institution of the proposed 
new distribution method will give rise to the need for 
an increase in the respective rates of advisory fees 
currently being paid by the Applicants for which they 
act as investment adviser. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11564/January 15, 1981 


In the Matter of 


COLONIAL MONEY MARKET TRUST 
75 Federal Street 
Boston, Massachusetts 02110 


(812-4631) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM THE PROVISIONS 
OF SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Colonial Money 
Market Trust (“Applicant”), an open-end, diver- 
sified, management company registered under the 
Investment Company Act of 1940 (“Act”), filed an 
application on March 17, 1980, and amendments 
thereto on December 8, 1980, and January 5, 1981, 
requesting an order of the Commission, pursuant to 
Section 6(c) of the Act, exempting Applicant from 
the provisions of Section 2(a)(41) of the Act and 
Rules 2a-4 and 22c-1 thereunder, to the extent 
necessary to permit Applicant to value its assets 
using the amortized cost method of valuation. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicant states that it was organized as a Massa- 
chusetts business trust on February 14, 1980, and 
that its investment adviser is Colonial Management 
Associates, Inc. (“Adviser”). Applicant represents 
that its investment objective is to provide high 
current income and preservation of capital through 
investments in high quality, short-term money 
market instruments. 


According to the application, Applicant intends to 
maintain a per share net asset value of $1.00. 
Applicant represents that its net interest income will 
be declared as a dividend daily and that such 
interest income will consist of interest accrued or 
discounts earned (including both original issue and 
market discount) from tne time of the immediately 
preceding declaration, less amortization of 
premium and the estimated expenses of Applicant 
applicable to that dividend period. Applicant states 
that it expects to distribute any net realized short- 


SEC DOCKET/1431 





term gains once each year, although it may 
distribute them more frequently if necessary in 
order to maintain its net asset value at $1.00 per 
share. 


As here pertinent, Section 2(a)(41) of the Act defines 
value to mean (1) with respect to securities for which 
market quotations are readily available, the market 
value of such securities, and (2) with respect to other 
securities and assets, fair value as determined in 
good faith by an investment company’s board of 
directors. 


Rule 22c-1 provides, in part, that no registered 
investment company or principal underwriter 
therefor issuing any redeemable security shall sell, 
redeem or repurchase any such security except at a 
price based on the current net asset value of such 
security which is next computed after receipt of a 
tender of such security for redemption or of an order 
to purchase or to sell such security. 


Rule 2a-4 provides, as here relevant, that the current 
net asset value of a redeemable security issued by a 
registered investment company used in computing 
its price for the purpose of distribution, redemption 
and repurchase shall be an amount which reflects 
calculations made substantially in accordance with 
the provisions of that rule, with estimates used 
where necessary or appropriate. Rule 2a-4 further 
states that portfolio securities with respect to which 
market quotations are readily available shall be 
valued at current market value, and that other 
securities and assets shall be valued at fair value as 
determined in good faith by an _ investment 
company’s board of directors. Prior to the filing of the 
application, the Commission expressed its view that, 
among other things, Rule 2a-4 under the Act 
requires that portfolio instruments of “money 
market” funds be valued with reference to market 
factors, and it would be inconsistent generally with 
the provisions of Rule 2a-4 for a “money market” 
fund to value its portfolio instruments on an 
amortized cost basis (Investment Company Act 
Release No. 9786, May 31, 1977). 


Applicant requests an exemption from the 
provisions of Section 2(a)(41) of the Act, and Rules 
2a-4 and 22c-1 thereunder, to the extent necessary 
to permit it to value its portfolio securities using the 
amortized cost method of valuation. In support of 
its request, Applicant represents that its board of 
trustees has concluded that it would be in the best 
interests of Applicant’s potential shareholders to use 
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the amortized cost valuation method to maintain 
Applicant’s share value at a constant $1.00. 
Applicant states that the amortized cost valuation 
method would permit daily dividends to 
shareholders which would not vary as a result of 
realized and unrealized capital gains and losses. In 
addition, Applicant maintains that by using the 
amortized cost method of valuing its shares, 
investors would have the convenience of being able 
to value their holdings simply by knowing the 
number of shares which they own. Applicant 
submits that the issuance of the requested order is 
necessary and appropriate in the public interest and 
consistent with the protection of investors and 
purposes fairly intended by the Act. 


Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemption 
is necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Applicant asserts that its application meets the 
standards of Section 6(c) of the Act in light of its 
management policies consents to the imposition of 
the following conditions to any order granting the 
requested relief: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving 
portfolio management to Applicant’s investment 
adviser, the board of trustees of Applicant 
undertakes—as a particular responsibility within the 
overall duty of care owed to its shareholders—to 
establish procedures reasonably designed, taking 
into account current market conditions and 
Applicant’s investment objectives, to stabilize 
Applicant’s net asset value per share, as computed 
for the purpose of distribution, redemption and 
repurchase, at $1.00 per share. 


2. Included within the procedures to be adopted by 
the board of trustees of each Applicant shall be the 
following: 


(a) Review by the board of trustees, as it deems 
appropriate and at such intervals as are reasonable 
in light of current market conditions, to determine 
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the extent of deviation, if any, of the net asset value 
per share as determined by using available market 
quotations from the $1.00 amortized cost price per 
share, and the maintenance of records of such 
review.! 


(b) In the event such deviation from the $1.00 
amortized cost price per share exceeds 1/2 of 1 
percent, a requirement that the board of trustees will 
promptly consider what action, if any, should be 
initiated by it. 


(c) Where the board of trustees believes the extent of 
any deviation from the $1.00 amortized cost price 
per share may result in material dilution other 
unfair results to investors or existing shareholders, it 
shall take such action as it deems appropriate to 
eliminate or to reduce to the extent reasonably 
practicable such dilution or unfair results, which 
may include: redeeming shares in kind; selling 
portfolio instruments prior to maturity to realize 
Capital gains or losses, or to shorten the average 
maturity of portfolio instruments; withholding 
dividends; or utilizing a net asset value per share as 
determined by using available market quotations. 


3. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objective of 
maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) 
purchase any instrument with a remaining maturity 
of greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.” 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and will 
record, maintain and preserve for a period of not less 
than six years (the first two years in an easily 
accessible place) a written record of its board of 
trustees’ considerations and actions taken in 
connection with the discharge of its responsibilities, 
as set forth above, to be included in the minutes of 
the boards of trustees’ meetings. The documents 
preserved pursuant to this condition shall be subject 
to inspection by the Commission in accordance with 
Section 31(b) of the Act, as if such documents were 
records required to be maintained pursuant to rules 
adopted under Section 31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 


Volume 21, No. 17, February 3, 1981 


States dollar-denominated instruments which its 
board of trustees determines present minimal credit 
risks, and which are of “high quality” as determined 
by any major rating service or, in the case of any 
instrument that is not rated, of comparable quality 
as determined by its board of trustees. 


6. Applicant will include in each of its quarterly 
reports, as an attachment to Form N-1Q, astatement 
as to whether any action pursuant to paragraph 2(c) 
above was taken during the preceding fiscal quarter 
and, if any such action was taken, will describe the 
nature and circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 9, 1981, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanied by a 
statement as to the nature of his or her interest, the 
reasons for such request and the issues, if any, of 
fact or law proposed to be controverted, or he or she 
may request that he or she be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D. C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavitor, in 
the case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application herein will be issued as of course 
following said date unless the Commission 





1To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value 
reflecting current market conditions chosen by its 
board of trustees in the exercise of its discretion to 
be appropriate indicators of value which may 
include, inter alia, (1) quotations or estimates of 
market value for individual portfolio instruments, or 
(2) values obtained from yield data relating to 
classes of money market instruments published by 
reputable sources. 


In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest available cash in such a manner 
as to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasonably 
practicable. 
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thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11565/January 16, 1981 


In the Matter of 


DBL CASH-LINK FUND INC. 
60 Broad Street 
New York, New York 10004 


(812-4761) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTIONS FROM THE PROVISIONS 
OF SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that DBL Cash-Link Fund 
Inc. (“Applicant”), registered under the Investment 
Company Act of 1940 (“Act”) as an open-end, 
diversified, management investment company, filed 
an application on November 3, 1980, requesting an 
order of the Commission, pursuant to Section 6(c) of 
the Act, exempting Applicant from the provisions of 
Section 2(a)(41) of the Act and Rules 2a-4 and 22c-1 
thereunder, to the extent necessary to permit 
Applicant to compute its net asset value per share on 
the basis of the amortized cost method of valuation. 
All interested persons are referred to the application 
on file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicant states that it is a “money market” fund 
organized under the laws of the State of Maryland on 
September 22, 1980. Applicant further states that it 
registered under the Act on November 6, 1980, by 
filing a Form N-8A Notification of Registration, 
together with a Form N-1 Registration Statement 
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under the Securities Act of 1933 (“Securities Act”). 
Applicant’s Securities Act Registration Statement 
has not yet been declared effective and Applicant 
has not yet commenced a public offering of its 
shares. 


According to the application, Applicant’s investment 
adviser will be Drexel Burnham Lambert Global 
Management Corporation (“Global”), a wholly- 
owned subsidiary of the Drexel Burnham Lambert 
Group, Inc. (“The Drexel Burnham Lambert Group”), 
and an affiliate of Drexel Burnham Lambert Incor- 
porated (“Drexel Burnham Lambert”). Applicant 
represents that The Drexel Burnham Lambert Group 
has been engaged in the management of investment 
funds for more than 50 years and, together with its 
subsidiaries, currently manages more than $1 
billion of assets of open-end investment companies 
and other institutional accounts. Applicant also 
states that Drexel Burnham Lambert is a large 
member of the New York Stock Exchange, Inc. and of 
other major stock, commodities and options 
exchanges, and together with its affiliated 
companies, has offices in nine countries throughout 
the world. 


Applicant further states that it is designed as a 
vehicle by which customers of Drexel Burnham 
Lambert and other investors can place idle cash into 
a money market fund that invests in a diversified 
portfolio of high quality short-term money market 
instruments selected by full-time professional 
management. Applicant states that its investment 
objective is to produce the highest level of current 
income consistent with liquidity and preservation of 
capital through investments in United States 
government securities, debt obligations and 
deposits in U.S. banks and other U.S. financial 
institutions, such as savings and loan associations. 
Applicant represents that it will pursue these 
objectives by investing exclusively in the following 
types of money market instruments: 


(1) U.S. government obligations issued or 
guaranteed as to principal and interest by the U.S. 
government or its agencies or instrumentalities 
(whether or not subject to repurchase agreements); 


(2) Obligations (including certificates of deposit, 
time deposits, letters of credit, and bankers 
acceptances) of U.S. banks or other U.S. financial 
institutions that are members of the Federal Reserve 
System, the Federal Deposit Insurance Corporation 
or the Federal Savings and Loan Insurance 
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Corporation (including obligations of foreign 
branches of such members) having capital, surplus 
and undivided profits in excess of $100 million or 
total assets of $1 billion (as reported in their most 
recently published financial statements prior to the 
date of investment); 


(3) Repurchase agreements pertaining to securities 
described in subparagraphs (1) and (2) above; 


(4) Commercial paper which, when purchased, is 
rated A-1 by Standard & Poor’s Corporation or P-1 by 
Moody’s Investors Service, !nc., or, if not rated, is of 
comparable quality as determined by Applicant’s 
board of directors; and 


(5) Short-term obligations of corporations which, 
when purchased, are rated AA or better by Standard 
& Poor’s or Aa or better by Moody’s or, if not rated, are 
of comparable quality as determined by Applicant’s 
board of directors. 


As here pertinent, Section 2(a)(41) of the Act defines 
value to mean: (1) with respect to securities for 
which market quotations are readily available, the 
market value of such securities, and (2) with respect 
to other securities and assets, fair value as 
determined in good faith by an _ investment 
company’s board of directors. Rule 22c-1 provides, 
in part, that no registered investment company or 
principal underwriter therefor issuing any 
redeemable security shall sell, redeem or 
repurchase any such security except at a price 
based on the current net asset value of such security 
which is next computed after receipt of a tender of 
such security for redemption or of an order to 
purchase or to sell such security. Rule 2a-4 provides, 
as here relevant, that the current net asset value of a 
redeemable security issued by a registered 
investment company used in computing its price for 
the purpose of distribution, redemptin and 
repurchase shall be an amount which reflects 
calculations made substantially in accordance with 
the provisions of that rule, with estimates used 
where necessary or appropriate. Rule 2a-4 further 
states that portfolio securities with respect to which 
market quotations are readily available shall be 
valued at current market value, and that other 
securities and assets shall be valued at fair value as 
determined in good faith by an _ investment 
company’s board of directors. Prior to the filing of the 
application, the Commission expressed its view that, 
among other things, Rule 2a-4 under the Act 
requires that portfolio instruments of “money 
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market” funds be valued with reference to market 
factors, and it would be inconsistent generally with 
the provisions of Rule 2a-4 for a “money market” 
fund to value its portfolio instruments on an 
amortized cost basis (Investment Company Act 
Release No. 9786, May 31, 1977). In view of the 
foregoing, Applicant requests exemptions from 
Section 2(a)(41) of the Act and Rules 2a-4 and 22c-1 
thereunder to the extent necessary to permit 
Applicant to value its portfolio by means of the 
amortized cost method of valuation. 


Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemption 
is necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


In support of the relief requested, Applicant states 
that it wishes to offer its shares to the public at a 
constant net asset value per share of $1.00 for 
purposes of sale, redemption and repurchase. It 
asserts that the maintenance of a constant net asset 
value per share will afford its investors the 
convenience of being able to determine the value of 
their investment simply by knowing the number of 
shares they own. Applicant further represents that 


its board of directors has determined that the best 
method currently available for valuing portfolio 
securities as to maintain a $1.00 constant net asset 
value per share, without having to include in a daily 
dividend realized and unrealized short-term gains 
and losses on securities in the portfolio, is the 
amortized cost method. In accordance with this 
method, Applicant states that it will declare a 
dividend of all of its net income on a daily basis, and 
that unless a shareholder has elected to receive 
monthly distributions of dividends, such dividends 
will automatically be reinvested in additional shares 
of Applicant. It is further stated that net income will 
include interest accrued and discount earned, plus 
all realized gains and losses on portfolio securities, 
minus premium amortized and expenses accrued. 
Applicant states that because it will invest 
principally in short-term obligations, and will 
dispose of portfolio securities prior to their maturity 
only to a limited degree, its net asset value and daily 
net income will be affected by realized short-term 
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capital gains and losses only negligibly. Further- 
more, Applicant states that because the use of the 
amortized cost method of valuation will permit it to 
compute its net asset value per share without regard 
to unrealized short-term portfolio gains and losses, it 
will be able to maintain a constant net asset value 
per share without having to include any such 
unrealized gains and losses in its daily dividend. 
Applicant also states that although it does not expect 
to realize any long-term capital gains, since its 
investment policy will limit purchases to securities 
having maturities of not greater than one year from 
the date of purchase, any long-term gains that may 
be realized will be distributed annually. 


Applicant contends that it is essential that it be 
permitted to use the amortized cost method of 
valuation, as described above, in order to be 
competitive with other money market funds. 
Applicant represents, in addition, that absent 
unusual circumstances, amortized cost value will 
reflect the fair value of its portfolio securities and 
that adherence to certain conditions specified 
hereinafter will substantially reduce the likelihood of 
dilution of the assets or income of investors, or of 
other detrimental effects resulting from 
overvaluation or undervaluation of its shares. 


Applicant consents to the imposition of the following 
conditions in an order granting the relief it requests: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving 
portfolio management to Applicant’s investment 
manager, Applicant’s board of directors 
undertakes—as a particular responsibility within the 
overall duty of care owed to its shareholders—to 
establish procedures reasonably designed, taking 
into account current market conditions and 
Applicant’s investment objective, to stabilize 
Applicant's net asset value per share, computed for 
the purpose of distribution, redemption and 
repurchase, at $1.00 per share. 


2. Included within the procedures to be adopted by 
the board of directors shall be the following: 


(a) Review by the board of directors, as it deems 
appropriate and at such intervals as are reasonable 
in light of current market conditions, to determine 
the extent of deviation, if any, of the net asset value 
per share as determined by reference to market fact- 
ors from Applicant's $1.00 amortized cost price per 
share, and the maintenance of records of such 
review.! 
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(b) In the event such deviation from Applicant’s 
$1.00 amortized cost price per share exceeds 1/2 of 
1 percent, a requirement that the board of directors 
will promptly consider what action, if any, should be 
initiated. 


(c) Where the board of directors believes the extent 
of any deviation from Applicant’s $1.00 amortized 
cost price per share may result in material dilution or 
other unfair results to investors or existing 
shareholders, it shall take such action as it deems 
appropriate to eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair 
results, which may include: selling portfolio 
instruments prior to maturity to realize capital gains 
or losses, or to shorten Applicant's average portfolio 
maturity; withholding dividends; redemption of 
shares in kind; or utilizing a net asset value per share 
as determined by using available market quotations. 


3. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objective of 
maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) 
purchase any instrument with a remaining maturity 
of greater than one year (unless subject to a 
repurchase agreement with a maturity of one year or 
less), or (b) maintain a dollar-weighted average 
portfolio maturity which exceeds 120 days. If the 
disposition of a portfolio instrument should result in 
a dollar-weighted average portfolio maturity in 
excess of 120 days, Applicant will invest its available 
cash in such a manner as to reduce such average 
maturity to 120 days or less as soon as reasonably 
practicable. 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and 
Applicant will record, maintain and preserve for a 
period of not less than six years (the first two years in 





'To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value 
reflecting current market conditions chosen by the 
board of directors in the exercise of its discretion to 
be appropriate indicators of value, which may 
include, inter alia, (1) quotations or estimates of 
market value for individual portfolio instruments, or 
(2) values obtained from yield data relating to 
classes of money market instruments published by 
reputable sources. 
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an easily accessible place) a written record of the 
board of directors’ considerations and actions taken 
in connection with the discharge of its 
responsibilities, as set forth above, to be included in 
the minutes of the board of directors’ meetings. The 
documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act, as if such 
documents were records required to be maintained 
pursuant to rules adopted under Section 31(a) of the 
Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which its 
board of directors determines present minimal 
credit risks, and which are of “high quality” as 
determined by any major rating service or, in the 
case of any instrument that is not rated, of 
comparable quality as determined by its board of 
directors. 


6. Applicant will include in each quarterly report, as 
an attachment to Form N-1Q, a statement as to 
whether any action pursuant to paragraph 2(c) 
above was taken during the preceding fiscal quarter 
and, if any such action was taken, will describe the 
nature and circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 10, 1981, at 
5:30 p.m., submit to the Commission in writing, a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
or her interest, the reasons for such request and the 
issues, if any, of fact or law proposed to be 
controverted, or he or she may request that he or she 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission's own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
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of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11566/January 16, 1981 


In the Matter of 


WESTDEUTSCHE LANDESBANK GIROZENTRALE 
Friedlichstrasse 56 

4000 Duesseldorf 1 

Federal Republic of Germany 


(812-4725) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM ALL PROVISIONS OF 
THE ACT 


Westdeutsche Landesbank Girozentrale (“Appli- 
cant”) filed an application on August 29, 1980, and 
an amendment thereto on November 6, 1980, foran 
order of the Commission pursuant to Section 6(c) of 
the Investment Company Act of 1940 (“Act”) 
exempting Applicant from all provisions of the Act. 


On December 10, 1980, a notice was issued (Invest- 
ment Company Act Release No. 11486) of the filing 
of said application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order pursuant to 6(c) of the Act, 
disposing of the application, would be issued as of 
course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the exemption is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from. all 
provisions of the Act is granted, effective forthwith, 
subject to the condition that Applicant comply with 
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its undertakings: (1) that the Applicant will ensure 
that the proposed commercial paper Notes will not 
be advertised or otherwise offered for sale to the 
general public; (2) that the Applicant will ensure that 
each offeree of the Notes will receive prior to 
purchase a memorandum describing Applicant's 
business and including Applicant’s most recent 
publically available annual financial statements. 
This memorandum will describe the material 
differences between German accounting principals 
applicable to German banks and generally accepted 
accounting principals employed by United States 
banks. The memorandum will be at least as 
comprehensive as those customarily used in 
offering commercial paper in the United States and 
will be updated promptly to reflect material changes 
in Applicant's financial condition; and (3) that in any 
future offering of Applicant’s securities in the United 
States, which will be limited to debt securities, each 
offeree will be provided a memorandum that is at 
least as comprehensive as those customarily used in 
United States offerings of such securities. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11567/January 16, 1981 


In the Matter of 


NARRAGANSETT CAPITAL CORPORATION 
40 Westminster Street 
Providence, Rhode Island 02903 


PHOTO SYSTEMS, INC. 
7200 W. Huron River Drive 
Dexter, Michigan 48103 


LYNDON COLOR LABS, INC. 
7200 W. Huron River Drive 
Dexter, Michigan 48103 


ROBERT E. THORNBURG, JR. 
1004 Greenhills 
Ann Arbor, Michigan 48105 


WILLIAM P. CONSIDINE 


Whispering Pines 
Narragansett, Rhode Island 02882 
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(812-4713) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING A PROPOSED TRANSACTION FROM 
SECTION 17(a) OF THE ACT AND PURSUANT TO 
SECTION 17(d) OF THE ACT AND RULE 17d-1 
THEREUNDER PERMITTING A JOINT TRANSAC- 
TION 


Narragansett Capital Corporation (“Narragansett”), 
registered under the Investment Company Act of 
1940 (“Act”) as a closed-end, non-diversified, 
management investment company and licensed as 
a small business investment company under the 
Small Business Investment Act of 1958, Photo 
Systems, Inc. (“Photo Systems”), a company 
controlled by Narragansett, Lyndon Color Labs, Inc. 
(“Lyndon, Inc.”), a newly organized company 
currently controlled by an affiliate of an affiliate of 
Narragansett, Robert E. Thornburg, Jr., an officer 
and director of Photo Systems, and William P. 
Considine, Chairman and President of Photo 
Systems, filed an application on August 11, 1980, 
and amendments thereto on November 14, 1980, 
and December 5, 1980, for an order of the 
Commission pursuant to Section 17(b) of the Act 
exempting the proposed sale of a division of Photo 
Systems to Lyndon, Inc., from the provisions of 
Section 17(a) of the Act and pursuant to Section 
17(d) of the Act and Rule 17d-1 thereunder, per- 
mitting certain proposed joint transactions which 
are to be effected in connection with the 
restructuring and refinancing of Narragansett’s 
investment in Photo Systems. 


On December 19, 1980, a notice was issued 
(Investment Company Act Release No. 11505) ofthe 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found, on 
the basis of the information stated in the application, 
that the terms of the proposed transaction, including 
the consideration to be paid and received, are 
reasonable and fair and do not involve overreaching 
on the part of any person concerned, and that the 
proposed transaction is consistent with the policies 
of Narragansett and with the general purposes of the 
Act. It is further found, on the basis of such 
information, that the participation of Narragansett in 
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the proposed joint transactions will be consistent 
with the provisions, policies and purposes of the Act, 
and that neither Narragansett’s nor Phot Systems’s 
participation will be on a basis less advantageous 
than that of other participants. Accordingly, 


IT IS ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed sale of a division of Photo Systems 
to Lyndon, Inc., be, and hereby is, exempted from 
the provisions of Section 17(a) of the Act, effective 
forthwith. 


IT IS FURTHER ORDERED, pursuant to Section 17(d) 
of the Act and Rule 17d-1 thereunder, that the 
proposed transactions which are to be effected in 
connection with the restructuring and refinancing of 
Narragansett’s investment in Photo Systems be, and 
hereby are, permitted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11568/January 16, 1981 


In the Matter of 


NEL CASH MANAGEMENT ACCOUNT Il, INC. 
501 Boylston Street 
Boston, Massachusetts 02117 


(811-3035) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


On December 19, 1980, a notice was issued (Invest- 
ment Company Act Release No. 11504) of an 
application filed on November 24, 1980, by NEL 
Cash Management Account Il, Inc. (“Applicant”), an 
open-end, diversified management investment 
company registered under the Investment Company 
Act of 1940 (“Act”), requesting an order of the 
Commission, pursuant to Section 8(f) of the Act, 
declaring that Applicant has ceased to be an 
investment company. 


The notice gave interested persons an opportunity to 
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request a hearing and stated that an order disposing 
of the application would be issued as of course 
unless a hearing should be ordered. No request fora 
hearing has been filed, and the Commission has not 
ordered a hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company. 
Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration under the Act of NEL Cash 
Management Account II, Inc., shall forthwith cease 
to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11569/ January 19, 1981 


In the Matter of 


SENTINEL GROUP FUNDS, INC. 
One Exchange Place 
Jerey City, New Jersey 07302 


AND 


SENTINEL ADVISORS, INC. 
EQUITY SERVICES, INC. 
National Life Drive 
Montpelier, Vermont 05602 


(812-4681) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING AN EXEMPTION FROM SECTION 22(d) 
OF THE ACT AND RULE 22d-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Sentinel Group 
Funds, Inc. (“Fund”), a series company which is 
registered as an open-end, diversified, management 


investment company under the Investment 
Company Act of 1940 (“Act”), Sentinel Advisors, Inc. 
(“Adviser”), and Equity Services, Inc. (“Distributor”) 
(hereinafter Fund, Adviser, and Distributor are 
referred to as “Applicants”), filed an application on 
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May 15, 1980, and an amendment thereto on 
December 22, 1980, requesting an order of the 
Commission pursuant to Section 6(c) of the Act 
exempting Applicants from the provisions of Section 
22(d) of the Act and Rule 22d-1 thereunder to the 
extent necessary to permit sales of Fund’s common 
stock series at net asset value without imposition of a 
sales load to the trustees of a tax qualified employee 
benefit plan for employees of certain affiliated 
persons of Applicants. All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


The application states that Fund is aseries company 
organized under the laws of Maryland and that it 
maintains a continuous public offering of each of its 
five series of stock, through Distributor, at a public 
offering price equal to net asset value plus a sales 
load which varies with the size of the purchase. 
Applicants state that dividends or distributions of 
capital gains may be reinvested in Fund shares 
without the imposition of a sales load. 


According to the application, Adviser and Distributor 
are both wholly-owned subsidiaries of National Life 
Investment Management Company, Inc., which is a 
wholly-owned subsidiary of National Life Insurance 
Company (“National”), a mutual life insurance 
company. Applicants state that National is licensed 
to do business in all 50 states and the District of 
Columbia, has approximately $10 billion of life 
insurance in force and $2.3 billion of assets as of 
December 31, 1979. Employees of Nationa! and its 
present subsidiaries and any subsequently formed 
subsidiaries are hereinafter collectively referred to 
as “National Employees”. 


Applicants state that as of June 30, 1980, National 
had 896 employees of which 667 participated in the 
National Life Progress Sharing Plan (“Plan”), an 
employee profit sharing plan qualified under Section 
40l(a) of the Internal Revenue Code of 1954. 
Applicants propose to permit trustees of Plan to 
purchase shares of Fund’s common stock series at 
net asset value, without imposition of a sales load, on 
behalf of National Employees participating in the 
Plan. Applicants state that the trustees will continue 
to hold the shares purchased under the Plan and the 
distributions on those shares will be reinvested at 
net asset value in shares of Fund’s common stock 
series. According to the application, the trustees will 
agree not to resell shares acquired in the Plan except 
by repurchase or redemption by or for the account of 
the Fund. 
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Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company shal! sell any 
redeemable security isssued by it except to or 
through a principal underwriter for distribution or at 
a current public offering price described in the 
prospectus, and, if such class of security is being 
currently offered to the public by or through an 
underwriter, no principal underwriter of such 
security and no dealer shall sell any such security to 
any person, except a dealer, a principal underwriter 
or the issuer, except at a current public offering price 
described in the prospectus. 


Applicants state that the sale of Fund shares to the 
Plan at net asset value may conflict with the 
provisions of Section 22(d) of the Act and Rule 22c-1 
thereunder. Applicants assert that an argument can 
be made that the sale of Fund shares to the Plan at 
net asset value is permitted by Rule 22d-1(f) under 
the Act which, in pertinent part, generally permits 
elimination of sales loads upon the sale, pursuant to 
a uniform offer described in the prospectus, to an 
employee benefit plan which is qualified under 
Section 401 of the Internal Revenue Code. 
Applicants submit that despite interpretive advice 
from the staff of the Commission relating to “uniform 
offers” which would possibly permit the proposed 
sales of Fund shares to the Plan at net asset value, it 
is not clear that sales to National Employees covered 
by the Plan at net asset value would meet the 
requirements of Rule 22d-1(f) under the Act. 
Applicants have determined to seek an order of the 
Commission, pursuant to Section 6(c) of the Act, 
exempting Applicants from Section 22(d) of the Act 
and Rule 22d-1 thereunder. Section 6(c) of the Act 
provides, in pertinent part, that the Commission, by 
order upon application, may conditionally or 
unconditionally exempt any person, security or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemption 
is necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


In support of their requested order of exemption, 
Applicants submit that sale of Fund common stock 
series shares at net asset value to the trustee of the 
Plan on behalf of National Employees is supported 
by policy considerations; namely, such sales should 
result in demonstrable economies in sales effort and 
sales related expenses as compared with other sales 
and would not be unjustly discriminatory and would 
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therefore be consistent with the purposes of Section 
22(d) of the Act. Applicants state that no individual 
or in-person group sales solicitations or 
presentations concerning the Plan will be made and 
that no additional selling effort or literature will be 
developed in relation to the Plan, with only existing 
sales brochures being used. All National Employees 
will receive, at least annually, a notice from their 
employers concerning the Plan. The notice will be 
furnished at the employer’s expense and will fully 
detail the status of both employer and employee 
contributions to the Plan, allocations to the purchase 
of shares if such is the case and what 
accumulations, if any, have been added to the 
account. In addition, each Plan participant will be 
furnished a copy of Fund’s prospectus at least 
annually. 


Applicants further submit that Distributor’s 
affiliation to the other National affiliates is the basis 
for a unique relationship which can be expected to 
result in economies of sales effort and sales related 
expenses which justify elimination of all sales 
charges on Fund's shares purchased by the trustees 
in the Plan and that the sales will not be 
discriminatory as to other employee benefit plans or 
other purchasers of Fund shares. Applicants argue 
that the following features of the Plan are expected to 
give rise to economies of scale in sales effort and 
sales related expenses: (1) there will not be any 
personal solicitation of participants by the 
Distributors, their representatives or other broker- 
dealers; (2) periodically (bi-monthly), shares being 
purchased on behalf of all participants in the Plan 
will be aggregated by the trustees of the Plan and 
payment for such shares will be made by a single 
check; (3) distributions on the Fund’s shares will be 
automatically reinvested in additional shares at net 
asset value; (4) all eligible employees will receive at 
least annually, at the expense of their employer, 
notice of the availability of the Plan; and (5) the 
increased size of each purchase, which will be the 
aggregate of all of the individual subaccounts, will 
reduce administrative expenses. In addition, all 
expenses relating to the Plan, including the initial 
and all subsequent subaccountings, will be 
absorbed by National which will utilize its own 
computer facilities. Additionally Applicants state 
that such investments promote employee incentive, 
good will and loyalty and that National Employees 
can be expected to have some familiarity with the 
Fund which should further reduce the necessary 
sales effort. Finally, Applicants assert that the 
granting of the requested order of exemption is 
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necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 11, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied by 
a statement as to the nature of his interest, the 
reason for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. A 
copy of such request shall be served personally or by 
mail upon Applicants at the addresses stated above. 
Proof of such service (by affidavit or, inthe case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the adte 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11570/January 19, 1981 


In the Matter of 

ALLSTATE ENTERPRISES STOCK FUND, INC. 

20 Allstate Plaza 

Northbrook, Illinois 60062 

(811-1864) 

ORDER PURSUANT TO SECTION 8(f) OF THE ACT 


DECLARING THAT APOPLICANT HAS CEASED TO 
BE AN INVESTMENT COMPANY 


SEC DOCKET/1441 





Allstate Enterprises Stock Fund, Inc. (“Applicant”), 
registered under the Investment Company Act of 
1940 (“Act”) as a diversified, open-end, 
management investment company, filed an 
application on July 11, 1979, and an amendment 
thereto on September 10, 1979, requesting an order 
of the Commission, pursuant to Section 8(f) of the 
Act, declaring that Applicant has ceased to be an 
investment company as defined by the Act. 


On October 23, 1979, a notice was issued 
(Investment Company Act Release No. 10908) of the 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. Mr. Edward Duncan, a shareholder of 
Applicant, did file a request for a hearing, however, 
that request was withdrawn by letter dated January 
3, 1981, and the Commission has not ordered a 
hearing on its own motion. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company 
as defined by the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration under the Act of Allstate 
Enterprises Stock Fund, Inc., shall forthwith cease to 
be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11571/January 19, 1981 


In the Matter of 


THE CASH MANAGEMENT TRUST OF AMERICA 
333 South Hope Street 
Los Angeles, California 90071 


(812-4730) 
ORDER PERMITTING WITHDRAWAL OF 
APPLICATION FOR AN ORDER PURSUANT TO 


SECTION 6(c) OF THE INVESTMENT COMPANY ACT 
OF 1940 GRANTING EXEMPTIONS FROM THE 
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PROVISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


The Cash Management Trust of America (“Appli- 
cant”), registered under the Investment Company 
Act of 1940 (“Act”) as an open-end, diversified, 
management investment company, filed an 
application on September 5, 1980, and 
amendments thereto on September 19, 1980, and 
September 22, 1980, requesting an order of the 
Commission, pursuant to Section 6(c) of the Act, 
exempting Applicant from the provisions of Section 
2(a)(41) of the Act and Rules 2a-4 and 22c-1 
thereunder, to the extent necessary to permit 
Applicant to compute its net asset value per share 
according to the amortized cost method of valuing 
portfolio securities. 


On October 17, 1980, a notice (Investment Company 
Act Release No. 11404) was issued of the filing of the 
application giving interested persons until 
November 10, 1980, to request a hearing on the 
application. No request for a hearing was received. 


On December 4, 1980, Applicant filed a written 
request that the application be withdrawn because 
the Applicant’s Board of Trustees determined that 
changing Applicant’s method of valuation was not 
the best available way to meet the objectives of 
Applicant and its shareholders. 


The matter having been considered, it is found that it 
is appropriate to permit the withdrawal of the 
pending application. Accordingly, 


IT 1S ORDERED that the application filed by The Cash 
Management Trust of America above described is 
withdrawn, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11572/January 19, 1981 


In the Matter of 


CENTENNIAL CAPITAL SPECIAL FUND, INC. 
One ‘New York Plaza 
New York, New York 10004 


(811-1878) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Centennial Capital 
Special Fund, Inc. (“Applicant”), a Maryland 
corporation registered under the Investment 
Company Act of 1940 (“Act”) as an open-end, 
diversified, investment company, filed an 
application on December 10, 1980, for an order of 
the Commission pursuant to Section 8(f) of the Act, 
declaring that Applicant has ceased to be an 
investment company. All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant represents that its board of directors voted 
to recommend shareholder approval of transactions 
contemplated by an Agreement and Plan of 
Reorganization (“Plan”), which provided for (i) the 
acquisition by Oppenheimer Directors Fund, Inc. 
(“Directors Fund”) of substantially all the assets of 
Applicant in exchange for shares of beneficial 
interest in Directors Fund; (ii) the pro rata 
distribution of such shares of Directors Fund to 
shareholders of the Applicant according to their 
respective interests; and (iii) the dissolution of 
Applicant as an investment company. Applicant 
further states that Applicant and Directors Fund filed 
an application with the Commission on October 1, 
1979, and amendments thereto on November 13, 
1979 and November 19, 1979, pursuant to Sections 
6(c) and 17(b), for an order exempting the proposed 
transactions from Sections 17(a), 17(d) and Rule 
17d-1 thereunder, and from Section 22(c) of the Act. 
Such order was granted on December 26, 1979 
(Investment Company Act Release No. 10997). 
Applicant states that on December 31, 1979, the 
Plan was approved by its shareholders and the 
proposed transactions completed on the same date. 
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Applicant represents that it currently has no assets 
and no outstanding debts or other liabilities and is 
not a party to any litigation. Applicant also 
represents that it is not now engaged and does not 
propose to engage in any business activity other than 
that necessary to wind up its affairs. Finally, 
Applicant represents that it has no existing 
shareholders and within the last 18 months has not 
transferred any of its assets to a separate trust, the 
beneficiaries of which were or are shareholders of 
Applicant. 


Section 8(f) of the Act provides, in part, that when the 
Commission upon application finds that a registered 
investment company has ceased to be an 
investment company, it shall so declare by order 
and, upon the taking effect of such order, the 
registration of such company shall cease to be in 
effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 13, 1981, at 
5:30 p.m., submit to the Commission in writing, a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
or her interest, the reasons for such request and the 
issues, if any, of fact or law proposed to be 
controverted, or he or she may request that he or she 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11573/January 21, 1981 


In the Matter of 


DAILY TAX EXEMPT CASH FUND, INC. 
3600 South Yosemite Street 
Denver, Colorado 80237 


(812-4758) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM THE PROVISIONS 
OF SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


Daily Tax Exempt Cash Fund, Inc. (“Applicant”), 
registered under the Investment Company Act of 
1940 (“Act”), as an open-end, diversified 
management investment company, filed an 
application on October 30, 1980, and an 
amendment thereto on December 5, 1980, 
requesting an order of the Commission, pursuant to 
Section 6(c) of the Act, exempting the Applicant 
from the provisions of Section 2(a)(41) of the Act 
and Rules 2a-4 and 22c-1 thereunder to the extent 
necessary to permit the Applicant to value its 
portfolio securities using the amortized cost method 
of valuation. 


On December 24, 1980, a notice (Investment 
Company Act Release No. 11516) was issued of the 
filing of said application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent requested, 
be, and hereby is, granted, effective forthwith, 
subject to the following conditions to which 
Applicant has consented: 


1444/SEC DOCKET 


1. In supervising Applicant's operations and 
delegating special responsibilities involving 
portfolio management to Applicant’s investment 
adviser, Applicant’s board of directors undertakes— 
as a particular responsibility within the overall duty 
of care owed to shareholders—to establish 
procedures reasonably designed, taking into 
account current market conditions and Applicant’s 
investment objectives, to stabilize Applicant’s net 
asset value per share, as computed for the purposes 
of distribution, redemption and repurchase, at $1.00 
per share. 


2. Included within the procedures to be adopted by 
the board of directors shall be the following: 


(a) Review by the board of directors, as it deems 
appropriate and at such intervals as are reasonable 
in light of current market conditions, to determine 
the extent of deviation, if any, of the net asset value 
per share as determined by using available market 
quotations from Applicant’s $1.00 amortized cost 
price per share, and the maintenance of records of 
such review.' 


(b) In the event such deviation from Applicant's 
$1.00 amortized cost price per share exceeds 1/2 of 
1 percent, a requirement that the directors will 
promptly consider what action, if any, should be 
initiated. 


(c) Where the board of directors believes the extent 
of any deviation from Applicant’s $1.00 amortized 
cost price per share may result in material dilution or 
other unfair results to investors or existing 
shareholders, it shall take such action as it deems 
appropriate to eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair 
results, which may include: redemption of shares in 
kind; selling portfolio instruments prior to maturity 
to realize capital gains or losses, or to shorten the 





‘To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value 
reflecting current market conditions chosen by the 
directors in the exercise of their discretion to be 
appropriate indicators of value which may include, 
inter alia, (1) quotations or estimates of market value 
for individual portfolio instruments, or (2) values 
obtained from yield data relating to classes of money 
market instruments published by reputable 
sources. 
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average maturity of portfolio instruments of 
Applicant; withholding dividends; or utilizing a net 
asset value per share as determined by using market 
quotations. 


3. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objective of 
maintaining a stable net asset value per share; 
provided, however, that it will not (a) purchase any 
instrument with a remaining maturity of greater than 
one year, or (b) maintain a dollar-weighted average 
portfolio maturity which exceeds 120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in paragraph 1, above, and 
Applicant will record, maintain and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of the 
directors’ consideration and actions taken in 
connection with the discharge of their 
responsibilities, as set forth above, to be included in 
the minutes of the directors’ meetings. The 
documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act, as if such 
documents were records required to be maintained 


pursuant to rules adopted under Section 31(a) of the 
Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar denominated instruments which the 
directors determine present minimal credit risks, 
and which are of “high quality” as determined by any 
major rating service or, in the case of any instrument 
that is not rated, of comparable quality as 
determined by the directors. 


6. Applicant will include in each quarterly report, as 
an attachment to Form N-1Q, a statement as to 
whether any action pursuant to paragraph 2(c) 
above was taken during the preceding fiscal quarter 
and, if any such action was taken, will describe the 
nature and circumstances of such action. 


2In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest its available cash in such a 
manner as to reduce the dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably praticable. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11574/January 21, 1981 


In the Matter of 


HEART OF AMERICA GROWTH FUND, INC. 
Suite 120 

1900 West 47th Place 

Shawnee Mission, Kansas 66205 


(811-1958) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE INVESTMENT COMPANY ACT 
OF 1940 FOR AN ORDER OF THE COMMISSION 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Heart of America 
Growth Fund, Inc. (“Applicant”), registered under 
the Investment Company Act of 1940 (“Act”) as an 
open-end, diversified, management investment 
company, filed an application on December 3, 1980, 
pursuant to Section 8(f) of the Act, for an order of the 
Commission declaring that Applicant has ceased to 
be an investment company as that term is defined in 
the Act. All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicant, a Delaware corporation, registered under 
the Act on October 16, 1969. On November 19, 
1969, it filed a registration statement (File No. 2- 
35322) under the Securities Act of 1933 to make a 
public offering of shares of its common stock. This 
registration statement became effective on April 6, 
1971, and the initial public offering of Applicant’s 
common stock commenced on April 7, 1971. As of 
September 30, 1980, Applicant had outstanding 
115,199.994 shares of common stock having an 
aggregate net asset value of $757,129, or $6.57 per 
share. 


According to the application, on May 29, 1980, 
Applicant's Board of Directors adopted a resolution 
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recommending the dissolution and liquidation of 
Applicant and calling a meeting of Applicant’s 
shareholders to consider and act upon such 
dissolution. At the meeting held on July 15, 1980, 
Applicant's shareholders, by an affirmative vote of 
90,273.999 shares out of 115,865.939 shares then 
outstanding, adopted a resolution authorizing the 
dissolution and liquidation of Applicant, and 
authorized Applicant’s Board of Directors and 
President to execute any and all documents 
necessary to effectuate such action. Applicant 
converted all its assets to cash, and on October 24, 
1980, distributed checks to its remaining share- 
holders in the amount of $6.57 per share, which 
included $.32 per share as ordinary income and 
$6.25 per share as a liquidating distribution. 


The application states that all of Applicant’s assets 
have been distributed to the shareholders except for 
$4457.17 (which represented the net asset value of 
shares held by 72 persons who could not be located 
despite the best efforts of Applicant’s officers, 
agents and employees) which has been placed inan 
escrow account. This escrow account continues to 
hold the above proceeds for the benefit of the 72 lost 
shareholders. The Escrow Agreement provides that 
all fees and charges of the Escrow Agent will be paid 
by Applicant’s former investment adviser, Heart of 
America Investment Services, Inc., or principal 
underwriter, Weinrich Zitzmann Whitehead, Inc. All 
of the Applicant’s expenses, other than brokerage 
costs, interest and taxes, in excess of 1-1/2% of the 
average daily net asset value of Applicant were 
directly paid by such investment adviser or principal 
underwriter. 


Applicant states, among other things, that it 
currently has no assets; that it has no known 
liabilities outstanding; and that it is not a party to any 
litigation or administrative proceeding. It further 
states that it is not now engaged in any business 
activities other than those necessary for the winding- 
up of its affairs. Finally, Applicant states that it has 
filed a Certificate of Dissolution with the Secretary of 
State of Delaware. Such filing resulted in the 
dissolution of Applicant pursuant to the laws of 
Delaware. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion or 
upon application, finds that a registered investment 
company has ceased to be an investment company, 
it shall so declare by order, and upon the 
effectiveness of such order the registration of such 
company shall cease to be in effect. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 19, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
interest, the reasons for such request, and the 
issues, if any, of fact or law proposed to be 
controverted, or he may request that he be notified if 
the Commission shall order a hearing thereon. Any 
such communication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request 
shall be served personally or by mail upon Applicant 
at the address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application herein will be issued as 
of course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the daie of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11575/January 21, 1981 


In the Matter of 


AMERICAN FEDERATION OF LABOR AND 
CONGRESS OF INDUSTRIAL ORGANIZATIONS 
MORTGAGE INVESTMENT TRUST 


815 Sixteenth Street, N. W. 
Washington, D. C. 20006 


(812-4799) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 22(e)(3) OF THE ACT FOR AN ORDER OF 
THE COMMISSION PERMITTING THE PARTIAL 
SUSPENSION OF PAYMENT FOR SECURITIES 
TENDERED FOR REDEMPTION, AND ORDER 
GRANTING SUCH RELIEF ON A TEMPORARY BASIS 
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NOTICE IS HEREBY GIVEN that American 
Federation of Labor and Congress of Industrial 
Organizations Mortgage Investment Trust (“Trust”), 
registered under the Investment Company Act of 
1940 (“Act”) as an open-end, non-diversified 
management investment company, filed an 
application on January 12, 1981, and amendments 
thereto on January 13, 1981, and January 19, 1981, 
requesting an order of the Commission pursuant to 
Section 22(e)(3) of the Act permitting the partial 
suspension of payment for securities tendered tothe 
Trust for redemption, such order to continue until 
either: (1) 10 days after final resolution of any 
possible claim against the Trust for alleged income 
tax deficiencies, or (2) the Commission, on its own 
initiative, terminates the order applied for herein. 
The application further requests that such order be 
made effective as of January 22, 1981, on a 
temporary basis, pending issuance of an order 
following appropriate notice and opportunity for 
hearing. All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


The Trust states that it is a commingled trust fund 
and was created in 1964 under the laws of the 
District of Columbia. The Trust is capitalized solely 
by limited-voting Participation Certificates (‘Certi- 
ficates”) owned almost entirely by union 
organizations affiliated with the American 
Federation of Labor and Congress of Industrial 
Organizations (“AFL-CIO”) and their qualified labor- 
management welfare, pension or retirement plans 
(“benefit plans”) as described in Sections 401(a) or 
501(c) of the Internal Revenue Code of 1954, as 
amended (the “Code”). Since January 1, 1978, the 
Trust has not issued any additional Certificates. 


The Trust states that its investment objective is to 
provide a Safe, diversified investment opportunity to 
union organizations affiliated with the AFL-CIO and 
their benefit plans through a mortgage investment 
program. According to the application, the Trust 
invests only in federally insured or guaranteed first 
mortgage loans and construction loans secured by 
single-family houses or multi-family apartments and 
in such other federally insured or guaranteed 
mortgage loans as may be approved by its Board of 
Trustees (“Trustees”). The Trust further states that 
all such mortgage investments be in union-built 
projects. 


The application states that the Trust’s Certificates 


Volume 21, No. 17, February 3, 1981 


are entitled to participate equally on a pro-rata basis 
in semi-annual distributions of net income earned 
during the preceding six-month period. According to 
the application, Certificates are redeemable at their 
net asset value as of quarterly valuation dates and 
payment upon redemption is made within seven 
days after the determination of the Trust’s net asset 
value as of such valuation date. The application also 
states that it takes the Trust from two to three weeks 
after each valuation date to calculate its net asset 
value as of that date. 


Since its inception in 1964, the Trust states that it 
has consistently taken the position that it is a “simple 
trust” taxable only on realized capital gains, or a 
“labor organization” wholly exempt from income tax 
and has filed its fiduciary income tax returns with the 
Internal Revenue Service (the “IRS”) and the District 
of Columbia (“D.C.”) as a simple trust. The Trust 
further states that prior to its filing its first federal 
income tax return the Trust requested a ruling from 
the IRS as to whether it would be taxes as simple 
trust. According to the application, the response of 
the IRS to that ruling request was not consistent with 
the position of the Trust that it is a simple trust for 
federal income tax purposes, but the IRS has never 
challenged the Trust’s position that it is a simple 
trust. The Trust states that to resolve the uncertainty 
as to its tax status, it applied for a ruling confirming 
its tax status as a simple trust. The Trust further 
states that the National Office of the IRS declined to 
rule on its request on the grounds that it concerned 
matters involving prior taxable years. 


The Trust states that on October 23, 1979, it filed 
with the IRS an Application for Recognition of 
Exemption (“IRS Application’) as a labor 
organization under Section 501(c)(5) of the Code. 
The Trust further states that in December, 1980, the 
Exempt Organizations Branch of the IRS advised the 
Trust that is IRS Application would be denied on the 
grounds that the Trust is a “feeder organization” 
under Section 502 of the Code. Because of the denial 
of its IRS Application, the Trust states that the IRS 
may assert a tax deficiency against it for the fiscal 
years ended June 30, 1977, and June 30, 1978. 
According to the application, if such a tax deficiency 
is assessed, the Trust estimates the amount with 
interest to December 31, 1980, including any D.C. 
deficiency and without penalties, to be as much as 
$8,378,459. The Trust’s net asset value as of 
December 31, 1980, was $65,342,370. 


The Trust states that because it believes there are 
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substantial grounds to defend its position should the 
IRS and D.C. allege any tax deficiency, it is not 
probable that liability on account of the tax situation 
would have a material effect on its financial position 
and, therefore, accrual of a charge to income and 
establishment of a loss reserve is not proper. 
However, according to the application, since the IRS 
may seek to impose liability for the possible tax 
deficiency, the Trust believes that any such liability 
should fall evenly on all potentially affected 
certificateholders. To that end, the Trust states that 
it believes it appropriate to establish a mechanism 
that will insure that all present certificateholders of 
the Trust are treated equally whether or not they 
choose to redeem their interests. The Trust further 
states that it is the opinion of its Trustees that those 
certificateholders who choose to redeem now should 
not receive a more favorable treatment than those 
who choose to retain their Certificates. The Trust 
also states that with respect to those certificate- 
holders who have already redeemed without having 
any amount withheld on account of the possible 
income tax liability, the Trustees have made no 
decision whether and to what extent any effort might 
be made to recoup those possible overpayments. 
According to the application, the Trustees believe 
that no decision is appropriate with respect to those 
possible overpayments until the fact and amount of 
any income tax liability is known. The Trust states 
that for the foregoing reasons, the Trustees have 
proposed the following plan for partial suspension of 
payments of Certificates tendered for redemption 
(“Plan”) which effective date would be December 
31, 1980. 


Pursuant to the Plan, the Trustees have adopted as 
the amount at risk for the possible federal and D.C. 
income tax deficiency (“Amount at Risk”) to be 
$11,878,835 as of December 31, 1980, which is 
$65.00 per Certificate outstanding (the “Per Unit 
Allowance”). According to the Plan, when a Certi- 
ficate is presented for redemption the holder thereof 
will receive the net asset value of the Certificate less 
the Per Unit Allowance. !n addition, the Trust shall 
issue to the holder of the redeemed Certificate a 
Notice of Continuing Interest in the Trust. A 
Continuing Interest will be determined as of the date 
a Certificate is tendered for redemption by dividing 
the Per Unit Allowance by the net asset value of the 
Trust and shall entitle the holder thereof to vote and 
to distributions of income from the Trust on the basis 
of the amount of such interest. Under the Plan the 
Trust may revise the Amount at Risk, thereby 
prospectively altering the Per Unit Allowance should 
events suggest that the amount required to cover the 
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final resolution of the possible tax deficiency be 
different from the amount previously estimated. 
Finally, upon the resolution of the possible tax 
deficiency, there shall be paid in redemption of each 
Continuing Interest the difference between the Per 
Unit Allowance and the actual cost of the final 
resolution. 


Section 22(e)(3) of the Act provides that the 
Commission may, by order, for the protection of the 
security holders of the company, permit a registered 
investment company to suspend the right of 
redemption, or postpone the date of payment or 
satisfaction upon redemption of any redeemable 
security. 


The Trust also requests that the Commission issue, 
together with this notice, a temporary order, 
effective January 22, 1981, permitting suspension 
of a portion of the payment due upon redemption of 
the Trust’s outstanding redeemable Certificates, as 
set forth in the above-described Plan, such order to 
continue in effect until further action is taken by the 
Commission. 


The Commission has considered the matter and 
hereby finds, on the basis of the information stated 
in the application, that it is necessary for the 
protection of security holders of the Trust that there 
be issued, together with the notice of the application, 
a temporary order permitting, until further order of 
the Commission, the suspension of a portion of the 
payment due upon redemption of the Trust’s Certifi- 
cates in the manner provided in the Plan. It should, 
however, be noted that the Commission makes no 
finding as to whether the amounts of the Per Unit 
Allowance or Amount at Risk are appropriate. 


IT IS ORDERED, pursuant to Section 22(e)(3) of the 
Act, that the Trust be, and hereby is, permitted, from 
January 22, 1981, until further order of the 
Commission, to suspend a portion of the payment 
due upon redemption of its outstanding Certificates, 
as set forth in the Plan. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 17, 1981, at 
5:30 p.m., submit to the Commission in writing, a 
request for a hearing on the matter accompanied by 
a statement as to the nature of his or her interest, the 
reasons for such request and the issues, if any, of 
fact or law proposed to be controverted, or he or she 
may request that he or she be notified if the 
Commission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
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Securities and Exchange Commission, Washington, 
D. C. 20549. A copy of such request shall be served 
personally or by mail upon the Trust at the address 
stated above. Proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
matter herein will be issued as of course following 
said date unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11576/January 22, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6283/January 22, 1981 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11577/ January 22, 1981 


In the Matter of 


TREASURY TRUST 
421 Seventh Avenue 
Pittsburgh, Pa. 15219 


(811-3045) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Treasury Trust 
(“Applicant”), which is registered under the 
Investment Company Act of 1940 (“Act”) as an 
open-end, diversified, management investment 
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company, filed an application on October 21, 1980, 
requesting an order of the Commission, pursuant to 
Section 8(f) of the Act, declaring that Applicant has 
ceased to be an investment company as defined by 
the Act. All interested persons are referred to the 
application on file with the Commission for a state- 
ment of the representations contained therein, 
which are summarized below. 


Applicant states that it registered under the Act on 
April 10, 1980, and that it simultaneously registered 
an indefinite number of its shares of beneficial 
interest of common stock under the Securities Act of 
1933. According to the application, the registration 
of those shares became effective on April 17, 1980, 
at which time an initial public offering of those 
shares commenced. Applicant further states that it 
was dissolved pursuant to its Declaration of Trust 
and applicable state law on August 18, 1980. 


According to the application, on August 18, 1980, 
Applicant’s trustees recommended to its 
shareholders that Applicant's affairs be wound up 
and terminated and that unanimous consent of 
shareholders approving such termination was 
obtained on August 18, 1980. Applicant states that it 
voluntarily redeemed all of its 6,301,989.87 out- 
standing shares at their $1 net asset value per share 
and that such redemptions were completed on 
August 18, 1980. Applicant further states that ail its 
portfolio securities either matured or were sold to 
Trust for U.S. Treasury Obligations (a money market 
fund registered under the Act) pursuant to Rule 6C- 
5(T) under the Act. According to the application, that 
liquidation resulted in transfer agent and 
administrative fees of $14,344.17, which were 
assumed by Cash Management Research Corp., 
Applicant’s investment adviser. 


Applicant states that as of the date of the filing ofthe 
application it had no assets or liabilities and was not 
a party to any litigation or administrative proceeding. 
Applicant further states that it is not engaged and 
does not propose to engage in any business activities 
other than those necessary for the winding up of its 
affairs and that there are no shareholders of 
Applicant to whom distribution in complete 
liquidation of their interests has not been made. 
According to the application, Applicant intends to 
file Articles of Dissolution with the Secretary of State 
of the Commonwealth of Massachusetts. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, upon application, finds 
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that a registered investment company has ceased to 
be an investment company as defined by the Act, it 
shall so declare by order and, upon taking effect of 
such order, the registration of such company under 
the Act shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 17, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, 
if any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commission 
shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D. C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application will be issued as of course following said 
date unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11578/January 22, 1981 


In the Matter of 
MONARCH LIFE INSURANCE COMPANY 
AND 


VARIABLE ACCOUNT A OF 

MONARCH LIFE INSURANCE COMPANY 
1250 State Street 

Springfield, Ma. 01133 
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(812-4752) 


ORDER PURSUANT TO SECTIONS 11(a) AND 11(c) 
OF THE INVESTMENT COMPANY ACT OF 1940 
APPROVING CERTAIN OFFERS OF EXCHANGE 


Monarch Life Insurance Company (“Monarch”), a 
stock life insurance company organized under the 
laws of the Commonwealth of Massachusetts, and 
Variable Account A of Monarch Life Insurance 
Company (“Variable Account A”), a separate 
account of Monarch’s registered as a unit 
investment trust under the Investment Company Act 
of 1940 (“Act”), as issuers of Monarch’s Variable Life 
Insurance Policy funded by Variable Account A, filed 
an application on October 24, 1980 for an order 
pursuant to Sections 11(a) and 11(c) of the Act 
approving certain offers of exchange. 


On December 1, 1980, a notice was issued (Invest- 
ment Company Act Release No. 11468) of the filing 
of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provision of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 11 of the Act, 
that the proposed offers of exchange be, and hereby 
are, approved, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11579/January 22, 1981 


In the Matter of 


DELAWARE TAX-FREE MONEY FUND, INC. 
Seven Penn Center Plaza 
Philadelphia, Pa. 19103 


(812-4781) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM THE PROVISIONS 
OF SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN, that Delaware Tax-Free 
Money Fund, Inc. (“Applicant”), an open-end, 
diversified, management company registered under 
the Investment Company Act of 1940 (“Act”), filed 
an application on December 15, 1980, and an 
amendment thereto on January 14, 1981, 
requesting an order of the Commission, pursuant to 
Section 6(c) of the Act exempting Applicant from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent necessary 
to permit Applicant to value its assets using the 
amortized cost method of valuation. All interested 
persons are referred to the application on file with 
the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicant states that it is a newly-organized 
investment company incorporated under Maryland 
law and is designed as an investment vehicle for 
investors who desire tax-exempt income from a 
managed portfolio of short-term municipal 
obligations. According to the application, 
Applicant’s investment objective is to provide a 
professionally managed portfolio of short-term 
municipal obligations. Applicant states that it will 
seek to attain as high a level of current income, 
exempt from federal income taxes, as is consistent 
with the preservation of principal and maintenance 
of liquidity through prudent investment 
management. The application also states that 
Delaware Management Company will serve as the 
investment adviser to Applicant. A registration 
statement on Form N-1 under the Securities Act of 
1933 covering shares of common stock of the 
Applicant has been filed with the Commission, but 
has not yet become effective. Thus, a public offering 
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of Applicant’s common shares has not commenced. 
Applicant’s common shares will be offered for sale to 
the public at net asset value without a sales charge. 


Applicant represents that it will invest in a diversified 
portfolio of municipal bonds whose interest 
payments are exempt from federal income tax, and 
in commitments to purchase such securities on a 
“when-issued” basis. These securities are issued by 
states, municipalities and their agencies and may 
include Tax Anticipation Notes, Revenue 
Anticipation Notes, Bond Anticipation Notes, Grant 
Anticipation Notes and Construction Loan Notes 
(“Notes”). 


Applicant may also invest in Project Notes, which are 
obligations of a state or local public housing agency 
but guaranteed by the federal government through 
the U.S. Department of Housing and Urban Develop- 
ment. The application states that the maturities of 
these instruments at the time of issue generally will 
be less than one year and that the dollar-weighted 
average of the Applicant's portfolio will at all times be 
120 days or less. Applicant states that it may invest 
in tax-free municipal obligations whose original 
maturities were in excess of one year if at the time of 
purchase the remaining time to maturity is less than 
one year. 


Applicant represents that its instruments will be 
limited to those obligations which are backed by the 
full faith and credit of the United States or will be 
rated at the time of purchase within the two highest 
grades assigned by Moody’s Investors Services, Inc. 
(“Moody’s”) or Standard and Poor’s Corporation 
(“S&P”) and in the case of the Notes described above 
will have a rating of MIG-1 or MIG-2 by Moody’s. 
Applicant may also invest in tax-free commercial 
paper and short-term notes issued by or on behalf of 
municipal issuers, all of which will be rated Prime-1 
by Moody’s or A-1 by S&P. Applicant may also invest 
up to 20% of its assets in commercial paper or other 
corporate notes meeting the standards of quality 
described above, obligations of the U.S. Government 
and bank certificates of deposit. 


The application states that all of the above 
instruments are generally offered on the basis of a 
quoted yield to maturity and the price of the security 
is adjusted so that relative to the stated rate of 
interest it will return the quoted rate to the 
purchaser. The Applicant states that it intends to 
declare and pay its net income as a dividend to its 
shareholders on a daily basis and distribute it 
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monthly, and that “net income” for this purpose will 
consist of all interest income accrued on the 
portfolio assets of the Applicant less all expenses of 
the Applicant. The application also states that if the 
Applicant values its securities on an amortized cost 
basis there will be no calculation for realized or 
unrealized capital gains or losses, and that since the 
dividend is paid daily in the form of additional 
shares, the Applicant’s per share net asset value will 
remain at a constant $10.00 amount. 


As here pertinent, Secution 2(a)(41) of the Act 
defines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value as 
determined in good faith by an _ investment 
company’s board of directors. 


Rule 22c-1 provides, in part, that no registered 
investment company or principal underwriter 
therefor issuing any redeemable security shall sell, 
redeem or repurchase any such security except at a 
price based on the current net asset value of such 
security which is next computed after receipt of a 
tender of such security for redemption or of an order 
to purchase or to sell such security. 


Rule 2a-4 provides, as here relevant, that the current 
net asset value of a redeemable security issued by a 
registered investment company used in computing 
its price for the purpose of distribution, redemption 
and repurchase shall be an amount which reflects 
calculations made substantially in accordance with 
the provisions of that rule, with estimates used 
where necessary or approriate. Rule 2a-4 further 
states that portfolio securities with respect to which 
market quotations are readily available shall be 
valued at current market value, and that other 
securities and assets shall be valued at fair value as 
determined in good faith by an_ investment 
company’s board of directors. Prior to the filing of the 
application, the Commission expressed its view that, 
among other things, Rule 2a-4 under the Act 
requires that portfolio instruments of “money 
market” funds be valued with reference to market 
factors, and it would be inconsistent generally with 
the provisions of Rule 2a-4 for a “money market” 
fund to value its portfolio instruments with over 60- 
days maturities on an amortized cost basis 
(Investment Company Act Release No. 9786, May 
31, 1977). 
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Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemption 
is necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. In support of the relief requested, Appli- 
cant states that sophisticated individual and institu- 
tional investors are exptected to own shares 
representing a large portion of the Applicant’s total 
assets and that those shareholders, as well as 
investors with similar circumstances, will represent 
the most important source of potential investments in 
the Applicant. In this regard, Applicant states that its ex- 
perience has been that in order to attract such investors 
and retain them as shareholders, the Applicant must 
have a stable net asset value, and a constant and steady 
flow of investment income. Thus, Applicant states a 
competitive disadvantage may result from the use of 
the ‘mark-to-market’ method of valuation. 
Applicant also states that it will not own portfolio 
securities having maturities exceeding one year, and 
its average portfolio maturity will not exceed 120 
days. Applicant further states that its experience 
has been that with respect to municipal securities 
maturing in 120 days or less, there is normally a 
negligible discrepancy between market value and 
the amortized cost value of such securities. On the 
basis of the foregoing, Applicnat believes that the 
valuation of its portfolio securities on the amortized 
cost basis will benefit its shareholders by enabling 
Applicant to more effectively maintain its $10.00 
price per share while providing shareholders with the 
opportunity to receive a flow of investment income less 
subject to fluctuation than under procedures whereby 
its daily dividend would be adjusted by all realized and 
unrealized gains and losses on its portfolio 
securities. 


In view of the foregoing, Applicant requests 
exemptions from the provisions of Section 2(a)(41) 
of the Act, and Rules 2a-4 and 22c-1 thereunder, to 
the extent necessary to permit Applicant to value its 
portfolio securities by means of the amortized cost 
method of valuation (i.e., valuing securities at cost, 
adjusted for amortization of premium or accretion of 
discount). 
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Applicant asserts that its application meets the 
standards of Section 6(c) of the Act in light of its 
management policies, and consents to the 
imposition of the following conditions to any order 
granting the requested relief: 


1. Insupervising Applicant’s operations and 
delegating special responsibilities involving 
portfolio management to Applicant’s investment 
adviser, the board of directors of Applicant 
undertakes—as a particular responsibility within the 
overall duty of care owed to its shareholders—to 
establish procedures reasonably designed, taking 
into account current market conditions and 
Applicant’s investment objectives, to stabilize 
Applicant’s net asset value per share, as computed 
for the purpose of distribution, redemption and 
repurchase, at $10.00 per share. 


2. Included within the procedures to be adopted by 
the board of directors of each Applicant shall be the 
following: 


(a) Review by the board of directors, as it deems 
appropriate and at such intervals as are reasonable 
in light of current market conditins, to determine the 
extent of deviation, if any, of the net asset value per 
share as determined by using available market 
quotations from the $10.00 amortized cost price per 
share, and the maintenance of records of such 
review. 


(b) In the event such deviation from the $10.00 
amortized cost price per share exceeds % of 1 
percent, a requirement that the board of directors 
will promptly consider what action, if any, should be 
initiated by it. 


(c) Where the board of directors believes the extent 
of any deviation from the $10.00 amortized cost 
price per share may result in material dilution or 
other unfair results to investors or existing 
shareholders, it shall take such action as it deems 
apropriate to eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair 
results, which may include: redeeming shares in 
kind; selling portfolio instruments prior to maturity 
to realize capital gains or losses, or to shorten the 
average maturity of portfolio instruments; 
withholding dividends; or utilizing a net asset value 
per share as determined by using available market 
quotations. 


3. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objective of 
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maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) 
purchase any instrument with a remaining maturity 
of greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.” 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in paragrah 1 above, and will 
record, maintain and preserve for a period of not less 
than six years (the first two years in an easily 
accessible place) a written record of its board of 
directors’ considerations and actions taken in 
connection with the discharge of their 
responsibilities, as set forth above, to be included in 
the minutes of the boards of directors’ meetings. The 
documents preserved pursuant to this conditions 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act, as if such 
documents were records required to be maintained 
pursuant to rules adopted under Section 31(a) of the 
Act. 


5. Applicant will limit the portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which its 
board of directors determine present minimal credit 
risks, and which are of “high quality” as determined 
by any major rating service or, in the case of any 
instrument that is not rated, of comparable quality 
as determined by its board of directors. 


6. Applicant will include in each of its quarterly 
reports, as an attachment to Form N-1Q, astatement 





1To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value 
reflecting current market conditions chosen by its 
board of directors in the exercise of its discretion to 
be appropriate indicators of value which may 
include, inter alia, (1) quotations or estimates of 
market value for individual portfolio instruments, or 
(2) values obtained from yield data relating to 
classes of money market instruments published by 
reputable sources. 


‘In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest available cash in such a manner 
as to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasonably 
practicable. : 
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as to whether any action pursuant to paragraph 2(c) 
above was taken during the preceding fiscal quarter 
and, if any such action was taken, will describe the 
nature and circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 17, 1981, at 
5:30 p.m., submit to the Commission in writing, a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, 
if any, of fact or law proposed to be controverted, or 
he may request that he be notified ifthe Commission 
shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application will be issued as of course following said 
date unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11580/January 22, 1981 


In the Matter of 
DELAWARE CASH RESERVE Il, INC. 
Seven Penn Center Plaza 


Philadelphia, Pennsylvania 19103 
(811-3026) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 
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Delaware Cash Reserve Il, Inc. (“Applicant”), an 
open-end, diversified management investment 
company registered under the Investment Company 
Act of 1940 (“Act”), filed an application pursuant to 
Section 8(f) of the Act on November 13, 1980, foran 
order of the Commission declaring that Applicant 
has ceased to be an investment company as defined 
in the Act. 


On December 24, 1980, a notice was issued of the 
filing of the application (Investment Company Act 
Release No. 11517). The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing was filed and 
the Commission has not ordered a hearing. 


The matter has been considered and it is found that 
the Applicant has ceased to be an investment 
company as defined in the Act. Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of Delaware Cash 
Reserve Il, Inc., shall forthwith cease to be in effect. 


For the Cornmission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11581/January 22, 1981 


In the Matter of 


AMERICAN MUSIC STORES, INC. 
P. O. Box 126 
Bloomfield Hills, Michigan 48013 


(811-2656) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


American Music Stores, Inc. (“Applicant”), aclosed- 
end, non-diversified management investment 
company registered under the Investment Company 
Act of 1940 (“Act”), filed an application pursuant to 
Section 8(f) of the Act of January 28, 1980, and ar 
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amendment thereto on July 31, 1980, for an order of 
the Commission declaring that Applicant has 


ceased to be an investment company as defined in 
the Act. 


On December 24, 1980, a notice was issued of the 
filing of the Application (Investment Company Act 
Release No. 11518). The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter has been considered and it is found that 
the Applicant has ceased to be an investment 
company as defined in the Act. Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of American Music 
Stores, Inc., shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 9276/January 22, 1981 


S.E.C. v. SHOLOM TEITELBAUM a/k/a Sol or Saul 
TEITELBAUM AND SOL OR SAUL TITELBAUM 
S.D.N.Y 80 Civil 7317 (LPG) 


Stephen L. Hammerman, Administrator of the New 
York Regional Office of the Securities and Exchange 
Commission, announced that on January 9, 1981, a 
Final Judgment of Permanent Injunction was 
entered against Sholom Teitelbaum a/k/a Sol or 
Saul Teitelbaum and Sol or Saul Titelbaum 
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(“Teitelbaum”) of Philadelphia, Pennsylvania, in the 
United States District Court for the Southern District 
of New York. Teitelbaum had been charged with 
violating Section 17(a) of the Securities Act of 1933 
(“Securities Act”) and Sections 7(f) and 10(b) of the 
Securities Exchange Act of 1934 (“Exchange Act”), 
Rule 10b-5 thereunder and Regulation X 
promulgated by the Board of Governors of the 
Federal Reserve System (‘the Federal Reserve 
Board”) by placing orders for the purchase and short 
sale of various options contracts without intending to 
pay for the purchases or to cover the short positions, 
and failing to make timely and proper payment for 
said purchases or to tender securities to cover the 
short positions. 


The complaint alleged that between April and 
December of last year, Teitelbaum ordered the 
purchase of over 800, and the sale of at least 37, 
option contracts in various securities thrugh brokers 
located in New York City and Philadelphia. The 
complaint further alleges that Teitelbaum tendered 
at least six personal checks totaling $176,599.38, 
usually drawn on an out-of-state bank, in full or 
partial payment of his options purchases, all of 


which were returned unpaid because of insufficient 
funds. 


The Final Judgment of Permanent Injunction (“the 
Final Judgment”), issued from the bench by the 
Honorable Lee P. Gagliardi, United States District 
Judge for the Southern District of New York, after a 
hearing on the merits (advanced and consolidated 
with the hearing on the preliminary injunction), 
permanently restrains and enjoins Teitelbaum from 
further violations of Section 17(a) of the Securities 
Act, Sections 7(f) and 10(b), and Rule 10b-5 
thereunder, of the Exchange Act and Regulation X of 
the Federal Reserve Board. The Final Judgment also 
requires Teitelbaum, before opening any securities 
account at any broker-dealer or before placing any 
order to purchase or sell securities with a broker- 
dealer, to provide to each such broker-dealer a copy 
of the Final Judgment and the Court’s Findings of 
Fact and Conclusions of Law in support thereof. 
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